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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


COLUMBIA BROADCASTING SYSTEM, INC., 
Plaintiff-Appellant, $ No. 75-7600 
- against - 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, et al., 


Defendants-Appellees. 


MEMO: ANDUM OF DEFENDANTS-APPELLEES 
BROADCAST MUSIC, INC., ET AL. IN SUP- 
PORT OF MOTION FOR SUMMARY AFFIRMANCE 


Preliminary Statement 

This memorandum is submitted on behalf of defendants- 
appellees Broadcast Music, Inc. ("BMI") and certain writers 
and publishers affiliated with BMI ("BMI Affiliates") in sup- 
port of their motion, pursuant to Sections 27(b) and (c) of 
the Rules of the United States Court of Appeals for the Second 
Circuit, for summary affirmance of the judgment of the dis- 
trict court. 

On April 17, 1979, the Supreme Court of the United 
States reversed this Court's judgment herein and remanded for 
further proceedings consistent with its upinion.* Notification 


* Broadcast Music, Inc. v. Columbia Broadcasting Sys., 


Inc., 47 U.S.L.W. 4359 (U.S., April 17, 1979), rev'g 


562 F.2d 130 (2d Cir. 1977), rev'g 400 F. Supp. 737 
(€.D.N.¥. 1975). 


in lieu of a formal mandate was sent to this Court on May 
15, 1979. Summary affirmance is appropriate because there 
are no unresolved issues properly before this Court: 

Pl. intiff-appellant Co.umbia Broadcasting System, Inc. 
("CBS") failed to preserve any issue as to the legality 

of defendants-appellees' practices under the rule of reason, 
and all issues which were raised by CBS on its appeal have 
been finally determined either by this Court or by the 


Supreme Court. 


Statement of Facts 


The course of prior proceedings in this action 
is set forth in the Supreme Court's opinion. 47 U.S.L.W. 
at 4361, 4366. After a 29-day trial on the issues of 
liability, the district court {Lasker, J.) rejected each 
of the legal and factual contentions in support of CBS' 
various claims that the offering of blanket licenses to 
CBS by defendants-appellees BMI and American Society of 
Composers, Authc’ 3 and Publishers ("ASCAP") violated the 
antitrust and copyright laws. Thus, the district court 


held that BMI's and ASCAP's blanket licensing practices 


did not constitute unreasonable restraints of trade, per 


se illegal price fixing or tying; that BMI and ASCAP had 


not monopolized the relevant market; and that BMI and 


its affiliates and ASCAP and its menbers had not misused 


their copyrights. 400 F. Supp. at 780-83. (A copy of the 
district court opinion is attached hereto as Appendix A.) 
On CBS' appeal, this Court (Gurfein, Moore and 
Anderson, Cir. JJ.) adopted all of the district court's ex- 
tensive findings of fact, and affirmed its legal conclusions 
rejecting CBS' monopolization and tying claims. 562 F.2d 
at 134-35, 141 n.29. However, this Court held, as a matter 
of law, that the offering of-blanket licenses to CBS con- 
stituted per se unlawful price fixing and copyright misuse, 
and, therefore, reversed the district court's judgment and 
Ga remanded for consideration of the appropriate remedy. 562 
F.2d at 140, 141 n.29. 

The Supreme Court has now reversed this Court's 
judgment with respect to the per se illegality of blanket 
licensing and copyright misuse and remanded to this Court 

"for further proceedings to consider any 


unresolved issues that CBS may have prop- 
erly brought to the Court of Appeals. Of 


course, this will include an assessment 
under the rule of reason of the bianket 
license as e ‘loyed in the television ir- 
dustry, if that issue was preserved by 
CBS in the Court of Appeals." 


47 U.S.L.W. at 4366 (emphasis added; footnotes omitted) .* 


* The Supreme Court also refused to disturb this Court's 
judgment rejecting CBS' tying and monopolization 
claims “particularly since CBS did not file its own 
petition for certiorari challenging the Court of 
Appeals' failure to sustain its tying and monopoliza-~- 

tion claims." 47 U.S.L.W. at 4366 n.43. 


Argument 


THE DISTRICT COURT'S JUDGMENT SHOULD BE 
SUMMARILY AFFIRMED BECAUSE CBS FAILED TO 
PRESERVE ANY RULE OF REASON ISSUE AND ALL 
OTHER ISSUES HAVE BEEN FINALLY DETERMINED 
AGAINST IT. _ 


In briefs and oral argument on its appeal to this 


Court, CBS raised only issues of per se illegal price fixing, 


tying, monopolization, and copyright misuse resulting from 


defendants' alleged price fixing and monopolization.* Each 
of those issues has been finally determined against CBS 
eithér by this Court or by the Supreme Court. Nowhere in 
its briefs or oral argument in this Court did CBS raise the 
issue of whether defendants' conduct unreasonably restrains 
trade, and its failure to do so constitutes a waiver of this 
issue. ** 

The Federal Rules of Appellate Procedure and the 


case law both clearly establish that an appellant's failure 


Thus, this Court's opinion described CBS' contentions on 
appeal as follows: "CBS contends that the blanket licensing 
method is not only an illegal tie-in or block-booking which 
in practical terms is coercive in effect, but is = 9 an 
illegal price-fixing device, a per se violation of Sherman 
Act § 1 in restraint of trade;" (562 F.2d at 134) and "CBS 
also claims violation of § 2 of the Sherman Act .... We 
dispose of CBS' ciaim of copyright misuse in the same manne” 
and for essentiaily che same reasons as the § 1 claim." 

(Id. at 141 n.29). 


The United States shares this view. Thus, the Solicitor 
General stated in his amicus brief in the Supreme Court: 
"As we read CBS's briefs in the Second Circuit, however, 
CBS relied entirely on a per se price-fixing theory." 
Brief for the U^ited States as Amicus Curiae at 26, 
Broadcast Music, Inc. v. Coivsbia B oadcasting Sys., 


Inc., supra, 47 U.S.L.W. 4359. 


to brief and orally argue an issue on appeal constitutes an 
abandonment of such issue, and the Court of Appeals will not 
consider that issue as grounds for reversal. Rule 28(a), 
Fed. R. App. P.;* Calvert v. Katy Taxi, Inc., 413 F.2d 841, 
850 (2d Cir. 1969) ("In his Notice of Appeal plaintiff 
appealed from thefentire final judgment but he neither 
briefed nor argued that he sought reversal of the judgment 
defendant [Dufek] obtained against him dismissing his com- 
plaint against her. We affirm that judgment."); Kletschka 
V. Driver, 411 F.2d 436, 447 (2d Cir. 1969) ("Since plain- 
tiff maitez no mention of this section [§ 1985(1)] in his brief, 
and did not refer to it at ral argument, he has abandoned 
the claim on appeal."); accord, Golf City, Inc. v. Wilson 
Sporting Goods t3., 555 F.2d 426, 429 n.2 (5th Cir. 1977); 
United States v. White, 454 F.2d 435, 439 (7th Cir. 1971), 
cert. denied, 406 U.S. 962 (1972); Simpson v. Union Oil Co., 


411 F.2d 897, 900 n.2 (9th Cir.), rev'd on other grounds, 
396 U.S. 13 (1969); 9 Moore's Federal Practice 4 228.02[2.-l], 


at 3755 (2d ed. 1975); see Smith v. American Guild of Variety 


Artists. 368 F.2ð 511, 514-15 (8th Cir. 1966), cert. denied, 


387 U.S. $31 (1967) 


Rule 28(a) requires that: “The brief of the e-pellant 
shall contain... (2) A statement of the ir. ies 


presented for review. . . . (4) An argument... 


with respect to the issues presented, and the reasons 
ENGreror re o + o (Emphasis added.) 


United States v. White, supra, involved a case with 


a procedural history similar to that in the present case. 
There the Supreme Court had reversed an en banc decision of 
the Seventh Circuit on an issue involving electronic sur- 
veillance. Following the Supreme Court's decision, the 
appellant requested the Seventh Circuit to consider certain 
issues which were raised, but not considered by the Court, 
in his original appeal, as well as an issue which was not 
raised in the original appeal and which was orally argued 
for the first time only at the en banc hearing. The Court 


of Appeals refused to consider this latter issue because: 


"{I]t is not properly before us. That 
issue was neither raised nor decided 

on the original appeal, has never been 
briefed and was argued orally for the 
first time in the en banc hearing. Rule 


28 ... has been interpreted to require 
that all issues be set out in the 
appellant's brief and the respondent's 
answer, and failure to comply may con- 
stitute a waiver." 454 F.2d at 439 
(emphasis added). 


The circumstances for finding waiver in the present 
case are more compelling than they were in United States 
v. White, supra, since CBS never argued or briefed any rule 
of reason issue at any point in its appeal to this Court. 


Thus, in its main brief* in this Court, CBS listed only five 


issues in its Statement of the Issues Presented for Review. 


* Brief for Plaintiff-Appellant, dated February 13, 1976 
("CBS Brief”). 


(CBS Brief at ix-x.)* The first three issues raised the 
question whether the district court had erred in refusing to 
find that blanket licensing was per se illegal price fixing. 
The fourth issue involved monopolization, and the fifth 
raised the question whether the members of "such a" price- 
fixing and monopolizing combination were "misusing" the 
copyrights which they licensed. (Id.) 

Similarly, CBS presented only four "Points" in the 
"ARGUMENT" section of its main brief: the first three in- 
volved price-fixing and per se illegality; the fourth dealt 
with monopolization. (See Table of Contents from CBS Brief 
attached hereto as Appendix C.) Nowhere in the 104 page 
section of this brief devoted to "Argument" or in the accom- 
panying 100 page "Addenda," did CBS contend that, within a 
rule of reason context, the district court had erred in its 
assessment as to the legality of the offering of blanket 
licenses. In fact, CBS disavowed any reliance upon the rue 
of reason, arguing that application of "a full scale ‘rule of 
reason' test" to blanket licensing would "[make] no sense 
whatever from the standpoint of either the antitrust laws or 
rules of evidence." (CBS Brief at 64.) CBS' reply brief** 
in this Court was likewise devoid of any rule of reason 


* Copies of pages from the Brief are attached hereto as 
Appendix B. 


** Reply Brief for Plaintiff-Appellant, dated May 14, 1976. 


argument and contained only a further exegesis of CBS" per 
se and monopolization contentions. 


Finally, in oral argument of its appeal before this 


Court, CBS stated that defendants' music licensing practices 


should be analyzed only within the per se framework: 


"Tf it were true that ASCAP [and BMI] 
were essential for market functioning 
purposes ... that I think is better 
analyzed as an exception to the per 
se rule.... 


“[I] think it is an exception. 
I don't think it brings in any full 
blown rule of reason." (Transcript 
at be, KE 


And, in rebuttal at oral argument, CBS' counsel concluded: 


"Judge Lasker held there was no price 


fixing, and that is the point we have 
briefed." (Transcript at 98; emphasis 


added. ) 

Despite the foregoing, CBS asserted in the Supreme 
Court that it had preserved a rule of reason issue in this 
Court because: 


"In our brief of February 13, 1976, to the 
court of appeals we argued in Point I.D. and F. 
and Addenda A-C the same impacts on putative 
direct licensing prices as have been presented 
here; in Point II.B. and Addenda A-C and E of 
that brief, the same barriers to a bypass; 
in Point I.F. and Addenda A-C, dexendants' [sic] 
anticompetitive purpose; and in Point IV.B. the 
same price inflationary effects." (Brief for 
Respondent at 143n.) 


Upon examination, however, each of the cited sections 
the CBS Brief contains argument which is directed sole'y to 
Copies of pages of the Transcript of the oral argument in 


this Court on October 17, 1976 are attached hereto as 
Appendix D. 


establishing CBS' per se price fixing and pn pclization conten- 
tions. For example, in Point I.D. of that brief, CBS argued: 


"The degree to which prices would be 
Sstablized could not be quantified even 
if direct licensing actually occurred .... 
But it does not have to be quantified; the 


very problem of establishing such an impact 
empirically is one of the major reasons why 
arrangements of this nature are illegal 
per se...." a’ il Š 


"It is such hovering that 'inter fer [es] 
with the free play of market forces,' ... 


and it is the inevitability of such inter- 
ference that leave that leaves no doubt ch doubt chat ASCAP S 


price- price-fixing syste system d m is unlawful er se.' 


(CBS Brief at 37-38, emphasis added. ) 
In fact, nowhere in the cited sections -- or anywhere else in 
CBS' briefs or oral argument in this Court -- did CBS ever assert 


that the defendants' licensing practices were unreasonable.* 


* In his dissent in Broadcast Music, Inc. v. Columbia 
Broadcasting Sys., Inc., Supra, Mr. Justice Stevens stated: 
"That the rule of reason issues have been raised and 
presented throughout seems to me clear." 47 U.S.L.W. 
at 4366 n.4. This statement was supported by citation 
to two quotations frem this Court's opinion which de- 
scribe C3S' tie-in and monopolization claims. Justice 
Stevens' citatic1 to these claims -- which have nothing to 
do with the rule of reason -- to support a finding that a 
rule of reason issue had been preserved by CBS is a com- 
plete non sequitur. It is, therefore, not surprising 
that the eight other Justices on the Court did not share 
the dissent's conclusion that CBS had "clear[ly]" preserved 
a rule of reason issue. In fact, the majority opinion 
twice noted uncertainty as to whether CBS had preserved 
such an issue: 


"[T]his will include an assessment under 

the rule cf reason of the blanket license ..., 
if that issue was preserved by CBS in the Court 
of Appeals." and 


"In any event, if the issue is open in the 
Court of Appeals, we penre that Court first to 
address the matter. 


47 U.S.L.W. at 4366 & n.44; emphasis added. 


CBS did not brief or argue in this Court the 
legality of defendants' conduct under the rule of reason. 
Therefore, that issue is not open for further consideration 
pursuant to the Supreme Court's remand. And since no other 


ground for reversal was raised on appeal which has not been 


finally determined either by this Court or by the Supreme 


Court, no further proceedings are required in this Court, 
and the judgment of the district court dismissing CBS' 
complaint should be summarily affirmed. 
CONCLUSION 

For the foregoing reasons, the motion of BMI and 
+he BMI Affiliates for summary a. irmance of the judgment 
of the district court dismissing CBS' complaint as against 
BMI and the defendant class c. BMI affiliates should in all 


respects be granted. 


Dated: New York, New York 
May 17, 1979 


Respectfully submitted, 


HUGHES HUBBARD & REED 
Attorneys for Defendants-Appellees 
Broadcast Music, Inc., et al. 

One Wall Street 

New York, New York 10005 

(212) 943-6500 


Of Counsel: 
Robert: J. Sisk 
George A. Davidson 
Norman C. Kleinberg 
Conley E. Brian, Jr. 
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Cite us 400 F.Supp. T37 (1%75) 


COLUMBIA BROADCASTING SYSTEM, 
INC, Plaintiff, 
JA i 
AMERICAN SOCIETY OF COMPOSERS 
et al, Defendants. 
No. 69 Civ. 5740. 


United States District Court, 
S. D. New York. 


Sept. 22, 1975. 


Television network brought anti- 
trust action against licensing agencies 
for composers, writers and publishers 
and their members and affiliates, com- 
plaining that present system by which 
these agencies issued blanket licenses 
for right to perform any or all of the 
compositions in their repertories over 
the network in exchange for a flat an- 
nual fee violated Sherman Act, and seek- 
ing, inter alia, an injunctřon either en- 
joining these agencies from offering 
blanket licenses or, in alternative, and 
preferably, establishing a “per-use” sys- 
tem. The District Court, Lasker, J., 
held, inter alia, that network did not 
meet its burden of proving that defend- 
ants illegally restrained trade in market 
for performance rights for network tele- 
vision use and compelled it to take a 
blanket license as alleged in complaint, 
‘that network failed to prove that there 
were significant mechanical obstacles to 
direct licensing, that network failed to 
establish by credible evidence that copy- 
right owners would refuse to deal direct- 
ly with network if it called upon them to 
do so, and that claims of network could 
not be sustained. 


Complaint dismissed. 


L Monopolies €12(6), 24(15) 

Licensing agencies for composers, 
writers and publishers were not illegal 
combinations merely because they of- 
fered blanket licenses to users of music, 
especially in view of consent decrees re- 
quiring the agencies to offer program li- 
censes under which a fee was charged 

400 F.Supp? 


only with respect to prosrams in which 
a corapositicn within repertory had been 
used and to structure fees for blanket 
and per program licenses so that user 
had a genuine choice between them, and 
in absence of any claim that agencies 
had violated any provision of consent de- 
cree. Sherman Anti-Trust Act, §§ 1, 2, 
15 USOA, §§ 1, 2; Clayton Act, § 16, 
15 U.S.C.A. § 26. 


2. Monopolies 17(13) 

A combination of individual sellers 
offering entire pool of their products 
through a common : ales agent at a nego- 
tiated package price ‘s not per se illegal 
regardless of whether sellers are willing 
to sell their products on an individual 
basis. Sherman Anti-Trust Act, §§ 1, 2, 
15 U.S.C.A. § 1, 2; Clayton Act, § 16, 
15 U.S.C.A. § 26. 


3. Monopolies ZIZUR 

Critical difference between an ille- 
gal licensing arrangement and a legal 
one is the fact of coercion or compulsion 
by the licensor. Sherman Anti-Trust 
Act, §§ 1, 2, 15 U.S.C.A. §§ 1, 2; Clay- 
ton Act, § 16, 15 U.S.C.A. § 26. 


4. Monopolies €°24(7) 

To secure injunctive relief in a pri- 
vate antitrust suit, the plaintiff must 
prove an actual violation of antitrust 
laws or that such violation is impending 
and that as a result the plaintiff is 
threatened with loss or injury. Sher- 
man Anti-Trust Act. §§ 1, 2, 15 U.S.C.A. 
§§ 1, 2; Clayton Act, § 16, 15 U.S.C.A. 
§ 26. 


5. Monopolies €=24(12) 

In action by television network 
against licensing agencies for composers, 
writers and publishers, in which net- 
work complained that present system by 
which these agencies issued blanket li- 
censes for right to perform any or all of 
compositions in their repertories over 
network in exchange for a flat annual 
fee violated Sherman Act, network had 
burden of proving that direct licensing 
was not a feasible alternative to the 
blanket license. Sherman Anti-Trust 
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Act, §§ 1, 2, 15 U.S.C.A. §§ 1, 2; Clay- 
ton Act, § 16, 15 U.S.C.A. § 26. 


6. Stipulations <14(10) 

Stipulation as to competitive disad- 
vantage, executed prior to trial of action 
by television network against licensing 
agencies for composers, writers and pub- 
lishers based on claim that present sys- 
tem by which these agencies issued blan- 
ket licenses for right to perform any or 
all of compositions in their repertories 
over network in exchange for a flat an- 
nual fee violated Sherman Act, was not 
subject to construction that these agen- 
cies had admitted unfeasibility of direct 
licensing. Shermaa Anti-Trust Act, §§ 
1, 2, 15 U.S.C.A. §§ 1, 2; Clayton Act, § 
16, 15 U.S.C.A. § 26. 


7. Monopolies 24(9) 

As a condition to television net- 
work’s suit against licensing agencies 
for composers, writers and publishers, in 
which network complained that present 
system by which these agencies issued 
blanket licenses for right to perform any 
or all of compositions in their reperto- 
ries over network in exchange for a flat 
annual fee violated Sherman Act and in 
which network sought an injunction ei- 
ther enjoining these agencies from of- 
feriry blanket licenses or, in alternative, 
and preferably, establishing a “‘per-use” 
system, network was not required to 
have been unequivocally refused the kind 
of license it sought. Sherman Anti- 
Trust Act, $$ 1, 2, 15 U.S.C.A. §§ 1, 2; 
Clayton Act, § 16, 15 U.S.C.A. § 26. 


8. Monopolies ZAIZ. 13) 

Absence of evidence that television 
network had made any effort to obtain a 
license requiring it to pay only for mu- 
sic it used did not establish: that net- 
work was not compelled to take a blan- 
ket license, in case in which network 
complained that present system by 
which licensing agencies for composers, 
writers nd publishers issued a blanket 
license for right to perform any or »"l of 
compositions in their repertories over 
the network in exchange for a flat an- 
nual fee violated Sherman Act, but 


would be regarded as highly relevant to 
that issue. Sherman Anti-Trust Act, §§ 
1, 2, 15 U.S.C.A. §§ 1, 2; Clayton Act, § 
16, 15 U.S.C.A. § 26. 


9. Monopolies <=12(5) 

Mere failure of licensing agencies 
for composers, writers and publishers to 
have created facilities or procec.ures for 
processing requests by music users for 
direct licenses for performance rights 
dia not amount to an illegal refusal to 
deal, as claimed by television network, 
where the network had not, in many 
years it had held blanket licenses, indi- 
cated a wish to fill its muic needs by 
means of direct licensing and there was 
no evidence of substance that before 
bringing suit against agencies network 
ever -onsidered such an alternative in 
its own business planning. Sherme: 
Anti-Trust Act, §§ 1, 2, 15 U.S.C.A. §§ 
1, 2; Clayton act, § 16, 15 U.S.C.A. § 
26. 


10. Monopolies ZIZUR 

Antitrust laws did not require li- 
censing agencies for composers, writers 
and publishers to maintain well-oiled 
machinery for direct licensing for bene- 
fit of television network. Sherman 
Anti-Trust Act, §§ 1, 2, 15 U.S.C.A. §§ 
1, 2; Clayton Act, § 16, 15 U.S.C.A. § 
26. 


1L Monopolies ¢—24(7) 

Television network, which com- 
plained that present system by which li- 
censing agencies for composers, writers 
and publishers issued blanket licenses 
for right to perform any or all of com- 
positions in their repertories over the 
network in exchange for a flat annual 
fee violated Sherman Act, and which 
sought an injunction either enjoining 
these agencies from offering blanket li- 
censes or, in alternative, and preferably, 
establishing a “per-use” system, was not 
entitled to relief simply for purposes of 
insulating it from risk of competitive 


` disadvantage vis-a-vis other networks if 


it made business decision to experiment 
with a new method of music licensing. 
Sherman Anti-Trust Act, HEL 2, 15 U. 
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S.C.A. §§ 1, 2; Clayton Act, § 16, 15 U. 
S.C.A. § 26. 


12. Monopolies ©>24(12) 

Television network, which brought 
¿atitrust action against licensing agen- 
cies for compesers, w.iters and publish- 
ers based on claim that present system 
by which these agencies issued blanket 
licenses for right to perform any or all 
of compositions in their repertories over 
network in exchange for a flat fee vio- 
lated the Sherman Act, failed to meet its 
burden of proving that these agencies il- 
legally restrained trade in market for 
performance rights for network televi- 
sion use and compelled it to take a blan- 
ket license. Sherman Anti-Trust Act, 
§§ 1, 2, 15 U.S.C.A. §§ 1, 2; Clayton 
Act, § 16, 15 U.S.C.A. § 26. 


13. Monopolies €—24(13) 

Television network, which brought 
antitrust action against licensing agen- 
cies for comp” vers, writers and publish- 
ers based on claim that present system 
by which these agencies issued “lanket 
licenses for right to perform any or all 
of compositions in thei” repertories over 
network in exchange for a flat fee vio- 
lated the Sherman Act, failed to prove 
that there were significant mechanicz! 
obstacles to direct licensing. Sherman 
- Anti-Trust Act, §§ 1, 2, 15 U.S.C.A. E 
1, 2; Clayton Act, § 16, 15 U.S.C.A. § 
26. 


14. Monopolies €24(13) 

Television network, which brought 
antitrust action against licensing agen- 
cies for composers, writters and publish- 
ers based on taim that present system 
by which these agencies issued blanket 
license for right to perform any or all of 
compositions in their repertories over 
network in exchange for a flat fee vio- 
lated the Sherman Act, failed to estab- 
lish by credible evidence that copyright 
owners would refuse to deal directly 
with the network if it called upon them 
to do so; to the contrary, there was im- 
pressive proof that copyright proprie- 
tors would wait at network’s door if it 
announced plans to drop its blanket li- 


cense. Sherman Anti-Trust Act, §§ 1, 2, 
15 U.S.C.A. §§ 1, 2; Clayton Act, § 16, 
15 U.S.C.A. § 26. 


15. Monopolies 12(1) 

It is proof of threat of actual anti- 
competitive conduct, not possible “‘disin- 
clination,” which violates antitrust laws. 
Sherman Anti-Trust Act, §§ 1, 2, 15 U. 
S.C.A. §§ 1, 2; Clayton Act, § 16, 15 U. 
S.C.A. § 25. 


16. Monopolies €=12(5) 

Failure of television network to 
prove that copyright proprietors would 
not compete with one another on a price 
basis if network sought direct licenses 
from them was fatal to network’s claim 
that members and affiliates of liccnsing 
agencies for composers, writers and pub- 
lishers had illegally combined to elimi- 
nate price competition among them- 
selves. Sherman Anti-Trust Act §§ 1, 2, 
15 U.S.C.A. §§ 1, 2; Clayton Act, § 16, 
15 USOA, § 26. 


17. Monopolies €24 (13) 

Television network’s claim that 
members and affiliates of licensing 
agencies for composers, writers and pub- 
lishers had combined to fix price at 
which network must license performance 
rights by licensing those rights only ina 
package could not be sustained, where 
network failed to prove either that it 
purchased blanket licenses under compul- 
sion or that price it paid was fixed, and 
where, to contrary, record established 
that network had always negotiated 
price for its licenses with these agencies, 
and it was not established that copy- 
right proprietors were unwilling to sell 
performance rights on a direct licensing 
basis at a negotiated price for each li- 
cense. Sherman Anti-Trust Act, §§ 1, 2, 
15 U.S.C.A. §§ 1, 2; Clayton Act, § 16, 
15 U.S.C.A. § 26. 


18. Monopolies ZIZUR) 

Television network’s claim that li- 
censing agencies for composers, writers 
and publishers had conditioned licensing 
to network of music that it wished to 
use upon licensing of music it did not 
wish to use was vitiated by absence of 
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proof that there were two separate and 
distinct groups of compositions, of 
which network wished to purchase only 
one, that network negotiated with these 
agencies to license only “wanted” compo- 
sitions, and that these agencies refused 
to negotiate on that basis and had to 
coerce network to license “unwanted” 
compositions as a condition of licensing 
“wanted” compositions. Sherman Anti- 
Trust Act, §§ 1, 2, 15 U.S.C.A. §§ 1, 2; 
Clayton Act, § 16, 15 U.S.C.A. § 26. 


19. Monopolies 12(5) 

Television network's claim that 
members and affiliates of licensing 
ageacies for composers, writers and pub- 
lishers were guilty of a group boycott by 
forming music pools and authorizing 
their licensing agents to license only on 
terms that foreclosed network from deal- 
ing directly with copyright owners could 
not be sustained, where network failed 
to prove that licensing authority of 
-these agencies was limited to such 
terms, was exclusive in fact, or that 
copyright owners had refused or would 
refuse to deal with network directly on 
an individual basis. Sherman Anti- 
Trust Act, §§ 1, 2, 15 U.S.C.A. §§ 1, 2; 
Clayton Act, § 16, 15 U.S.C.A. § 26. 


20. Monopolies <—12(5) 

Television network’s claim that 
members and affiliates of licensing 
agencies for composers, writers and pub- 
lishers were guilty of copyright misuse 
could not be sustzined in absence of 
showing that such members or affiliates 
had refused ez would refuse to license 
their compositions on a direct licensing 
basis, or otherwise used their collective 
leverage to compel network to license 
rights to music which it did not wish to 
license. Sherman Anti-Trust Act, §§ 1, 
2, 15 U.S.C.A. §§ 1, 2; Clayton Act, § 
16, 15 U.S.C.A. § 26. 


21. Monopolies 29 

Offense of monopolization consists 
of two elements: possession of monopoly 
power in relevant market and willful ac- 
quisition or maintenance of that power 
as distinct ‘from growth as a conse- 


quence of a superior product or histori- 
cal accident. Sherman Anti-Trust Act, 
§§ 1, 2, 15 U.S.C.A. $§ 1, 2; Clayton 
Act, § 16, 15 U.S.C.A. § 26. 


22. Monopolies 12(13) 

Attempted monopolization is estab- 
lished by a showing of specific intent to 
monopolize with a dangerous probability 
of succeeding. Sherman Anti-Trust Act, 
§§ 1, 2, 15 US.C.A. §§ 1, 2; Clayton 
Act, § 16, 15 U.S.C.A. § 26. 


23. Monopolies <—12(1.3) 

In context of antitrust action by 
television network against licensing 
agencies for composers, writers and pub- 
lishers based on claim that present sys- 
teia by which these agencies issued blan- 
ket licenses for right to perform any or 
all of compositions in their repertories 
over the network in exchange for a flat 
annual fee violated Sherman Act, ed 
vant market was not the market for 
these agencies’ blanket licenses, but 
rather it was market for performance 
rights to compositions suitable for tele- 
vision network use. Sherman Anti- 
Trust Act, §§ 1, 2, 15 U.S.C.A. §§ 1, 2; 
Clayton Act, § 16, 15 U.S.C.A. § 26. 


24 Monopolies 12(13) 

Test for determining relevant mar- 
ket in suits brought under section 2 of 
Sherman Act is whether products are 
reasonably interchangeable by consum- 
ers for same purposes. Sherman Anti- 
Trust Act, § 2, 15 U.S.C.A. § 2. 


25. Monopolies 24(13) 

Television network failed to prove 
that licensing agencies for composers, 
writers and publishers possessed or had 
attempted to achieve monopoly power in 
the market for performance rights for 
network use. Sherman Anti-Trust Act, 
§§ 1, 2, 15 U.S.C.A. §§ 1, 2; Clayton 
Act, § 16, 15 U.S.C.A. § 26. 


Cravath, Swaine & Moore, New York 
City, for plaintiff; Alan J. Hruska, 
Robert K. Baker, J. Barclay Collins, Il, 
Robert M. Sondak, Kenneth M. Kramer, 
New York City, of counsel. 
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Paul, Weiss, Rifkind, Wharton & Gar- 
rison, New York City and Ber: d Kor- 
man, New York City, for ASCAt ; Her- 
man Finkelstein, Jay H. Topkis, Allan 
Blumste. M.. “itter, Richard Reimer, 
New York Ci: nsel. 

Hughes, Hu. rr & Reed, New York 
City, for Broadcast Music, Inc.; Amalya 
L. Kearse, George A. Davidson, New 
York City, of counsel. 

Stroock & Stroock & Lavan, New 
York City, for Warner Bros. Inc. 

Simpson, Thacher & Bartlett, New 
York City, for MCA, Inc. and Duchess 
Music Corp. 

Linden & Deutsch, New York City, 
for G. Schirmer, Inc. and Associated 
Music Publishers, Inc. 

Hofheimer, Gartlir, Gottlieb & Gross, 
New York City, for Essex Music, Inc. 
and Hollis Music, Inc. 


LASKER, District Judge. 

In this age of change the quality of 
life has been fundamentally altered and 
influenced by the development of the au- 
tomobile, the computer and television. 

Millions of viewers spend untold hours 
weekly viewing television. During the 
larger part of that time the viewer is a 
listener to programs which utilize music, 
whether as background, as theme or as a 
ieature. This case relates to the method 
by which networks are licensed to use 
copyrighted music on television. 

The Columbia Broadcasting System 
(CBS)! brings this antitrust action 
against the American Society of Compos- 
ers, Authors and Publishers (ASCAP), 
Broadcast Music, Inc. (BMI) and their 
members and ai‘iliates.* It complains 
that the present system by which ASCAP 
and BMI issue blanket licenses for the 
right to perform any or all of the com- 


|. CBS is engaged in a number of businesses, 2. The other named defendants are certsin 
only one of which is the operation of the 
CBS television network (CTX). ” Although 
the parties distinguish between CBS and 
CTN in their post-trial submissions, for the 
sake of clarity we refer throughout this 
opinion to both the parent corporation and classes. 


the network as “CBS.” . 


en erre 


positions in their repertories ove. 
CBS network in exchange for a flat an- 
nual fee violates the Sherman Act, 15 
U.S.C. §§ 1 and 2. The complaint seeks 
an injunction under § 16 of the Clayton 
Act, 15 U.S.C. § 26, directing ASCAP 
and BMI to offer CBS performance 
ight licenses on terms which reflect the 
nature and amount of CBS’ actual use of 
music, or in the alternative, enjoining 
them from offering blanket licenses to 
any television network. CBS also seeks 
a declaration of copyright misuse under 
the Declaratory Judgment Act, 28 U.S.C. 
§§ 2201, 2202. 


$: 
Introduction 


A. The Parties 
Prior to ASCAP’s formation in 1914 
there was no effective method by which 
composers and publishers of music could 
secure payment for the performance for 
profit of their copyrighted works. The 
users of music, such as theaters, dance 
halls and wars, were so numerous and 
widespread, and each performance s0 
fleeting an occurrence, that no individu- 
al copyright owner could negotiate li- 
censes with users of his music, or detect 
unauthorized uses. On the other side of 
the coin, those who wished to perform 
compositions without infringing the 
copyright were, as a practical matter, 
unable to obtain licenses from the own- 
ers of the works they wished to perform. 
ASCAP was organized as a “clearing- 
house” for copyright owners and users 
to solve these problems. The world of 
music has changed radically since 1914. 
Radio and television broadcasters are 
the largest users of music today; they 
“perform” copyrighted music before au- 
diences of millions. In 1975 ASCAP 


A 


members of ASCAP, as representative 
the class of ASCAF’s members; and certain 
BMI affiliates, as representative of the class 
of BMI affiliates. The case has heretofore 
been declared a class action against both 
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and BMI licensed these large users, in- 
cluding CBS and the other networks as 
well as smaller ones such as concert halls 
and background music services. 

Because of the multitude of perform- 
ances of music they generate each year, 
virtually all radic stations and television 
networks secure the rights to perform 
the music they use by a “blanket” li- 
cense. An ASCAP blanket license gives 
the user th- right to perform all of the 
compositions owned by its members as 
often as the user desires for a stated 
term, usually a year. Convenience is the 
prime virtue of the blanket license: it 
provides comprehensive protection 
against infringement, that i3, access to a 
‘arge pool of music without the need for 
the thousands of individual licenses 
which otherwise would te necessary to 
perform the copyrighted music used on 
radio- stations and television networks in 
the course of a year. Morr. ‘er, it gives 
the user unlimited flexibili. vlanning 
programs, because any mus- `i chooses 
is “automatically” covered by the blan- 


. ket license. 


ASCAP’s current membership includes 
some 6,000 mu: ’ ,ublishing companies 
and 16,000 om,osers. Its members 
have granted ASCAP, as their licensing 
agent, the nonexclusive right to license 
users to perform the compositions owned 
by them. -ASCAP provides its members 
with a wide range of services. It main- 
tains a surveillance system of radio aad 
television broadcasts to detect unlicensed 
uses, institutes infringement actions, 
collects revenues from licensees and dis- 
tributes royalties to copyright owners in 
accordance with a schedule which re- 
flects the nature ard amount of the use 
of their music and other factors. 


BMI, a non-profit corporation, was or- 
ganized in 1939 by members of the radio 
broadcasting industry, including CBS. 
It is affiliated with approximately 
10,000 publishing companies and 20,000 


writers and functions in essentially ‘he. 


same manner as ASCAP. Although 
CBS sold back its BMI stock to the cor- 


poration in 1959, BMI is still owned en- 
tirely by broadcasters. 

As a practical matter virtually every 
domestic copyrighted composition is in 
the repertory of either ASCAP, which 
has over three million compositions in 
its pool, or BMI, which has over one mil- 
lion. Like ASCAP, BMI offers blanket 
licenses to broadcasters for unlimited 
use of the music owned by its “affili- 
ates.” Almost all broadcasters hold 
blanket licenses from both ASCAP and 
BMI. 


As is generally known, CBS operates 
one of three national television net- 
works, as well as AM and FM radio sta- 
tions in seven major cities. It has held 
blanket licens-s from ASCAP for its ra- 
dio broadcast operations since 1928, and 
from BMI since soon after that organi- 
zation was founded in 1939. It has held 
ASCAP and BMI blanket licenses for its 
television network on a continuous basis 
since the late 1940's. 

CBS supplies television programs to 
approximately two hundred affiliated 
television stations throughout the coun- 
try, and telecasts about 7,500 programs 
per year. Many of these programs 
make use of copyrighted music which is 
recorded on the soundtrack. However, 
CBs does not produce most of the pro- 
grams seen on its network. Instead it 
purchases the right to broadcast pro- 
grams produced by independent televi- 
sion production companies, known as 
“program packagers.” Most of the pop- 
ular prime-time serials fall into this cat- 
egory. In addition CBS itself produces 
a television serial (“Gunsmoke”), two 
day-time serials, a number of “specials,” 
usually variety shows, as wei! as news, 
public affairs and sports programs. 


Agreements between program pack- 
agers and CBS normally stipulate the 
price at which the packager will produce 
a progran. in a series and furnish it to 
CBS for broadcast. Pursuant to the 
agreements, packagers are responsible 
for obtaining and furnishing to CBS 
most rights necessary for the use of 
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copyrighted music by the network, such 
as the right to record a copyrighted 
sor» in synchronization with the film or 
video tape (“synch” rights). However, 
program packagers do not, in the 
present scheme of things, furnish to 
CBS the right to perform the copyright- 
ed music for profit as part of a televi- 
sion broadcast. Ever since television be- 
came commercially practicable in the 
late 1940's, CBS has obtained such “per- 
formance” rights for packaged pro- 
grams, as well as for the programs it 
produces itself, from ASCAP and BMI 
by purchasing blanket licenses. From 
time to time it has renewed its licenses 
after negotiations with ASCAP and 
BMI. In the history of the parties the 
fee for the blanket license has been ex- 
pressed in terms of a percentage of 
CBS’ advertising revenues For exam- 
ple, for many years prior *o the institu- 
tion of suit, the BMI blanket license fee 
remained at 1.09% of net receipts frem 
sponsors after certain deductions. This 
resulted in payment to BMI of about 
$1.6 million in 1969. For access to AS- 
CAP’s considerably larger repertory, 
CBS paid about $5.7 million in 1969. 
Averaging the total of $7.3 million paid 
by CBS in that year over 7,500 pro- 
grams, its cost for ASCAP or BMI mu- 
sic runs about $1,000. rer program. of 
course, as detailed later, many of CBS’ 
programs, such a» news and public af- 
fairs shows, use no music at all; while 
others, such as variety shows, use a 
great deal. $1,000. is a small fraction of 
the total cost of the program. CBS pays 


3. The 1950 decree states in part that 
ASCAP is: 

(B) Ordered and directed to issue to any 
unlicensec radio or television broadcaster, 
upon written request, per program li- ns- 
es, the fee for which 

(1) in the case of commercial progr2:38, 
is, at the option of ASCAP, either 
(a) expressed in terms of dollars, requir- 
ing the payment of a specified amount for 
each program in which compositions in the 
ASCAP repertory shall be performed, or 
(b) based upon the payment of a percent- 
age of the cum paid by the sponsor of 
such program for the use of the broad- 


about $200,000. for each episode o1 a one 
hour variety show or dramatic serial, 
and as much as $750,000. for a made- 
for-TV movie. Since the commencement 
of this action, CBS has held interim 
blanket licenses from ASCAP and BMI 
at a total annual cost of some $6 million. 


B. The Consent Decrees 


Neither ASCAP nor BMI is « strang- 
er to antitrust litigation. In 1941 the 
government sued ASC. E for antitrust 
violations. The action resulted in a con- 
sent decrce which largely governs AS- 
CAP's relationships with licensees such 
as CBS and other users. As amende? in 
1950, the decree requires ASCAP to of- 
fer a “per program” license to broac- 
casters in addition to the blanket license 
it has traditionally offered. Both forms 
of license grant the right to use any or 
all of the works in ASCAP’s repertory. 
However, the bianket license allows use 
of the entire inventory for a designated 
period of time, usually a year, for which 
the user pays a flat fee, while the per 
program license permits use of the en- 
tire repertovy but requires payment only 
with respect to programs which actually 
make use of copyrighted music. The 
1950 decree mandatorily enjoins ASCAP 
to set its fees for these licenses in a 
manner which gives the user a genuine 
choice between them, and prohibits it 
from requiring or influencing the pro- 
spective licensee to negotiate for a blan- 
ket license before negotiating for a per 
prograrn icense.” If ASCAP and the li- 


casting or telecasting facilities of such ra- 
dio or television broadcaster, 

(2) in the case of sustaining programs, 
is at the option of ASCAP, either (a) ex- 
pressed in terms of dollars, requiring the 
payment of a specified amount for each 
program in which compositions in the AS- 
CAP repertory shall be performed, or 
(b) based ¿zyon the payment of a percent- 
age of the card rate which would have 
been applicable for the use of its broad- 
casting facilities in connection with such 
program if it had been commercial, and 

(3) subject to the other provisions ot 
Section VIII, takes into consideration che 
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censee are unable perre on a fee, the 
latter may apply to the United States 
District Court for the Southern District 
of New York for determination of a 
“reasonable fee.” In such proceedings, 
ASCAP bears the burden of establishing 
the reasonableness of the fee it requests. 


Finally, ASCAP’s licensing authority 
is not exclusive. The 1950 decree pro- 


vides that music users may bypass AS- 
CAP entirely, and negotiate for a license 


economic requiivments and situation of 
those stations \:-ing relatively few com- 
mercial announcements and » relatively 
grexter percentage of sustaining programs. 
with the objective that such stations shall 
have a genuine economic choice between 
per program and blanket licenses ; 

(C) Enjoined and restrained from re- 
quiring or influencing the prospective li- 
censee to negotiate for a blanket license 
prior to negotiating for a per program li- 
cense. 7 

VIII. Defendant ASCAP, in fixing its 
fees for the licensing of compositions in 
the ASCAP repertory, is hereby ordered 
and directed to use its best efforts to 
avci] any discrimination among the re- 
spective fees fixed for the various types 
of licenser which would deprive the licen- 
sees or prospective licensees of a genuine 
choice from among such various types of 


IX. (A) Defendant ASCAP shall, upon 
receipt of a written «pplication for a li- 
cense for the right of public performance 
of any, some or all of the cempositions in 
tbe ASCAP repertory, advise the appli- 
cant in writing of the fee wh'.a it deems 
reasonable for the license requested. If 
the parties are unable to agree upon a 
reasonable fe within sixty (60) dars from 
the date when such application is received 


such proceeding the burden of 
on ASCAP to establish the 
of the fee requested by it. 


directly with the composer or publisher 
holding the copyright.‘ 


Under the terms of a consent cecree 
entered in 1966 in United States v. BMI 
(S.D.N.Y.), BMI is required to offer a 
per-program license in addition to a 
blanket license. The difference in the 
terms of these licenses must be justified 
by “applicable business factors.”5 Al- 
though the form of the BMI decree dif- 
fers from that of the ASCAP decree, the 


but subject to the provisions of Sub-sec- 
tion (B) hereof, and to the final ord-- rr 
judgment entered by this Court in suc. 
proceeding 

4. The Decree provides: 

IV. Defendant ASCAP is 
joine? and restrained from: 

(A) Holding, acquiring, licensing, enfore- 
ing. or negotiating concerning any rights 
in copyrighted masical compositic«s other 
than rights of public performance on a 
non-exclusive basis ; 

(B) Limiting, restricting, or interfering 
with the right of any member to issue to 
a user nonexclusive licenses for rights of 
public performauce ; 


hereby en- 


. The BMI consent decree provides in part: 
(B) Defendant shall, upon the request of 
any unlicensed broadcaster, license the 
rights publicly to perform its repertory by 
broadcasting ou either a per program or 
per programming period basis, at defend- 
ant’s option. The fee for this license 
shall relate egiz to programs (including 
announcements), or to programmiug peri- 
ods, during which a licensed composition is 
performed. The fee shail be expressed, at 
defendant’s option, either (1) in dollars, 
(2) as a percentage of the revenue which 
the broadcaster received for the use of its 
broadcasting facilities cr (3) in the case 
of sustaining programs or programming 
periods, as a percentage o? the applicable . 
card rate had the program or program- 
ming period been commercially sponsored. 
In the event defendant offers to license 
broadcasters on bases in addition to a per 
program or per programming period basis, 
defendant shall act in good faith so that 
there shall be a relationship between such 
per program or such per programming pe 
riod basis and such other bases, justifiable 
by applicable business factors including 
availability, so that there will be no frus- 
tretion of the purpose of this section to 
afi; broadcasters alternative bases of li- 
cenw -orapensstion. 


or 


sur 
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parties have stipulated that CBS could 
secure direct licenses from BMI affili- 
ates with the same ease or difficulty, as 
the case aar be, as from ASCAP mem- 
bers. (CX 3) 


C. CBS’ Complaint 

CBS does not allege that ASCAP and 
BMI have violated the terms of the con- 
sent decrees. It claims, rather, that the 
licensing alternatives which the decrees 
specify are not flexible enough to meet 
its needs, and are not realistically avail- 
able to it. Thus, CBS’ complaint 
charges that the blanket license “com- 
pels” it to pay performance royalties 
with respect to television programs 
which use no music and that the per- 
program 'icense requires it to pay the 
same royalty for a program which uses 
a single copyrighted composition as for 
ene which uses many. (Complaint 
$714, 19). In other words, CBS csserts 
that defendants âre “using the leverage 
inherent in [their] copyright pool to in- 
sist that plaintiff pay royalties on a ba- 
sis which does not bear any relationship 
to the amount of music performed.” 
(Complaint 919) As to the third alter- 
native specified in the consent decrees 
—the possibility of bypassing ASCAP 
and BMI entirely and seeking licenses 
for the specific compositions it wishes to 
perform directly from the copyright pro- 
prietors—CBS alleges that any attempt 
by it “to acquire such a large body of 
rights from the {individual cepyright 
proprietors] . would be wholly 
impracticable E (415) 


CBS’ disenchantment with the blanket 
licensing system takes form in several 
legal claims: first, that the writer and 
publisher members of ASCAP and BMI 
have combined through their common li- 
censing organizations to eliminate pri 
competition among 

D of 


E Ad, by 
GO their respective fi- 
censes through ASCAP and BMI, ben 
the price which a television network 
must pay to secure the rights; second, 
that ASCAP and BMI insist on granting 
only blanket licenses and have therefore 

400 E Patin sed TO 


imposed an unlawful tie-in, in that CBS 
is required to purchase the rights to mu- 
sic it does not want to buy in order to 
secure the rights to music it does want; 
third, thai by forming pools of music 
and requiring CBS to deal with the com- 
mon licensing agent of the pools, the 
writer and publisher members and affil- 
iates of ASCAP and BMI are engaging 
in a concerted refusal to deal directly 
with CBS; fourth, that through ASCAP 
and BMI the writers and publishers are 
guilty of monopolization, oth attempted 
and achieved; and fifth, that the activi- 
ties described constitute copyright mis- 
use. 


Despite this rather imposing line-up 
of charges, the central issue in the case 
is not complex. The essence of CBS’ 
claim is that ASCAP and BMI are ille- 
gal combinations whose purpose and ef- 
fect is to exact royalties from CBS for 
music it does not wish to license. The 
validity of the claim turns on whether 
CBS is in fact compelled to take a blan- 
ket license from the licensing organiza- 
tions in order to secure the performance 
rights it needs. ASCAP and BMI con- 
tend that CBS is not compelled to do sọ, 
but has, in common with the ABC and 
NBC television networks and virtually 
all radio broadcasters, found it most 
convenient to license music by the blan- 
ket method. Defendants argue that if 
CBS no longer wishes to secure perform- 
ance rights through centralized agents 
such as ASCAP and BMI, it can obtain 
the necessary rights directly from tke 
individual members and affiliates of AS- 
CAP and EMI by negotiating with them 
for performance rights to the particular 
compositions it wants. As defendants 
view the case, it CBS is to prevail it 
must prove thet direct licensing ith 
members of the alleged combination is 
an unfeasible alternative to the blanket 
license. Proof that licenses could not be 


obtained directly from copyright propri- 


etors, despite the fact that ASCAP and 
BMI are required by consent decrees to 
permit their members and affiliates to 
license their corapositions to users di- 
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rectly, would support the inference that 
defendants have formed illegal combina- 
tions in order to foreclose competition in 
the market for performance rights to 
music for network use. Conversely, 
proof that direct licensing is a feasible 
alternative method by which TBS could 
satisfy its music needs wouid undercut 
its claims that copyright proprietors 
have combined to monopolize the market 
for performance rights and have used 
their leverage to fix prices and impose 
unlawfui tie-ins. 


CBS vigorously disagrees with this 
view of the case. It argues, as though 
it could have moved for summary judg- 
ment years ago, that ASCAP and BMI 


are guilty of per se violations of the an- 
titrust Jaw: use the et licens- 


ing system, which iz the only methoc. by 
which CBS and the other networks have 
ever licensed performance rights, has 


Brief at 15) CBS views the question of 
the feasibility of direct licensing as ir- 
relevant to the issue whether defeudants 
have restrained trade. It argues that 
the sole questions to be determined are 
(1) whether defendants’ restraint is jrs- 
tified or reasonable in view of the 
uni mic sett > Music li- 
censing market; and (2) whether licens- 
ing can be accomplished on a more com- 
petitive basis. We find CBS’ analysis 
unpersuasive. Nevertheless, we set 
forth our views on the questions CBS 
raises because of their central impor- 
tance to the case. To do this, we must 
Tetrace some of the steps taken to define 
the issues prior to the trial. 


Ii. 


The Issue Presented for Decision 


A. ASCAP’s Motion for Summary 
Judgment 


At an earlier stage in the litigation 
ASCAP moved for summary judgment, 


relying principally on the decision in 
K-91, Inc. v. Gershwin Publishing Corp., 
372 F.2d 1 (9th Cir. 1967), cert. denied, 
389 U.S. 1045, 88 S.Ct. 761, 19 L.Ed.2d 
838 (1968). In K-91 several members 
of ASCAP sued a radio broadcaster for 
infringement. The broadcaster admit- 
ted the infringement but defended on 
grounds similar to those asserted by 
CBS: that ASCAP is an unlawful com- 
bination engaged in price-fixing and 
block-booking of its members’ composi- 
tions. In rejecting ‘the claims, the 
Ninth Circuit observed that ASCAP 
does not fix prices because, under the 
1950 consent decree, the United States 
District Court for the Southern District 
of New York is the ultimate price-fixing 
authority in the event of disagreement 
as to the reasonableness of ASCAP’s 
fees. As to the other claims, the court 
observed: 
“No contention is made here that AS- 
CAP’s actual activities do not conply 
with the decree. In short, we think 
that as a potential combination in re- 
straint of trade, ASCAP has been 
‘disinfected’ by the decree. 


There is an additional reason whv 
the activities disclosed by this record 
do not violate the antitrust laws. AS- 
CAP’s licensing authority is not exclu- 
sive. The right of the individual com- 
poser, author or publisher to make his 
own arrangements with prospective li- 
censees, and the right of such prospec- 
tive licensees to seek individual ar- 
rangements, are fully preserved {by 
the 1950 degree 372 F.2d at 4. 


Althougk we agreed with the K-91 
court, and continue to agree, that the ac- 
tivities of ASCAP and BMI are not ille- 
gal per se, we denied ASCAP’s motion 
for summary judgment because of a 
critical difference between the case 
presented in K-91 and the one at hand. 
In K-91 the parties stipulated that it 
would be virtually impossible for broad- 
casters and copyright proprietors to ar- 
range separate licenses and payments 
for each radio performance of a copy- 
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righted cc'nposition, and no proposal 
was made to the court of a practicable 
alternative to blanket and per-program 
licenses. In contrast to K-91, CBS’ 
aims are premised on the practicabili 


fect. As noted earlier, 
junction either enjoining ASCAP and 
BMI even from offering blanket licenses 
or, in the alternative, and preferably, es- 
tablishing what CBS calls a “per-use” 
system, by which ASCAP and BMI 
(rather than individual copyright own- 
ers) would be required ‘to license indi- 
vidual compositions in accurdance with a 
schedule of fees under court 
supervision.*? Moreover, far from being 
a stipulated fact, the impracticability of 
CBS’ “bypassing” ASCAP and BMI to 
secure licenses directly from copyright 
proprietors is the key factual issue in 
the case. Accordingly, we held that th 
feasibility of less restrictive alternatives 


6. The United States adopted this position in 
its Memorandum of Amicus Curiae submitted 
in connection with the petition for writ of 
certiorari to the Supreme Court of the Unit- 
ed States in K-91: 

Aa: There are over 4,100 AM and 1,744 
FM broadcasting stations located in every 
part of the United States (FCC Ann.Rep., 
pp. 106, 110 (1966)). Dost of these sta- 
tions broadcast recorded music for a sub- 
etzena) part of their operating day. They 
may acquire ownership of any recording 
they wish, and in the present state of 
technology there appears to be no effec- 
tive means by which the enormous number 
of separate performances broadcast each 
year by commercial stations across the na- 
tion can be accounted for by copyright 
holders. Nor is it feasible for these sta- 
tions to deal on a “per piece” basis with 
the thousands of individual copyright hold- 
ers across the country in order lawfully to 
exploit recorded music, for the value of 
the right to broadcast a single perform- 
ance of one recorded composition is far 
less than the cost of negotiating a sepa- 
rate license. It would appear, therefore, 
that there must be some form of central- 
ized licensing system which serves the mu- 
tual interests of copyright holders and of 
music users, «nd which enables the mar- 
keting of pet.urming rights for recorded 
music to be effectively accomplished. 
(Memorandum at 9-10) 


to the blanket licensing system t- 
ed a genuine issue as to a materialfact GEO 
in the case and denied summary judg 
ment to ASCAP. . 


Subsequent to determination of AS- 
CAP’s motion and in accordance with 
our holding, we ordered trial of the fol- 
lowing specified issues: 

“(j) Whether defendants’ conduct 
constitutes an actionable re- 
straint of trade and compels the 
plaintiff as alleged in the com- 


plaint; 
(ii) Tibet et, if such restraint or 
ey leian exists, it is reason- 


able and justified or Her. 

may Be wthieved by less anticom- 
errara ETN a 

petitive means. 


B. CBS’ “Per Se” Contention 


Despite our earlier holding that the 
activities of ASCAP and BMI are to be 
judged by the rule of reason and the 


a TETTETEE 

7. Under the “per-use” system proposed by CBS, 
it would continue to license its music through 
ASCAP and BMI, but in a substantially dif- 
ferent way than it does under the blanket li- 
cense. CBS would pay ASCAP or BMI a 
specified fee for each performance of a com- 
position in the pool (the “per-use reser- 
voir”), plus an administrative fee. The fee 
for eac use would be fixed in 2 schedule re- 
flecting the nature of the use (theme, back- 
ground or feature use) and other appropri- 
ate factors, such as duration of use, or the 
popularity of the composition. Thus, the fee 
schedule would likely provide different prices 
for otherwise comparable uses of particular 
compositions. If the fee schedule could not 
be fixed by agreement between CBS and de- 
fendants, it would be set by the court. 
Each copyright proprietor would have the 
right to “withdraw” any of his works from 
the per-use reservoir on reasonable notice or 
at periodic intervals (e.g. quarterly). How- 
ever, the right of withdrawal would nt ex- 
tend to spontaneous or other unplanned 
uses, nor to music which was filmed or 
taped prior to withdrawal even though the 
performance occurred after withdrawal. 
CBS and its producers would remain free to 
pero izuz a license for a composition directly 
from the copyright proprietor regardless 
whether it is in the reservoir or has been 
withdrawn. The per-use rate schedule 
would be adjusted at periodi- tvals to re- 
flect prices negotiated ir t licensing 

transactions. 


ee e ETT TE - 
— n ~ ~ . e 
bete d GE we B Zr eba Eri rz EE 
e d ea gertzen Gz e beia pi eke 


d 


peur ern, er arr erezi ern E Eeen aitu o» 


ZE E Ea, EE 


7148 400 FEDERAL SUPPLEMENT 


specification of the issues to be tried in 
light of that holding, CBS now takes the 
position that the primary question 
presented for determination is whether 
the nresent system can be an.ended to 
operute on a more competitive basis. As 
noted earlier, it argues as to the first is- 
sue, that it has established an illegal re- 
straint of trade as-a matter of law Tt- 


E auda OZTU licensing aPranyement 
i ” pri 


D 

has barte price com- 
petition ong cepyright owners as a 
matter of historical fact. (CBS Posi 
Trial Brief at 15) Coming after an 
eight week trial and the accumulation of 
a bulky factual record, the timing of 
this contention is unusual. For the rea- 
sors stated below, pre find it to be un- 
meritorious as v/til. 


[1,2] In scpport of its contention 
that ASCAF aud BMI are illegal combi- 
nations merely because they offer blan- 
ket licenses, CBS cites cases in which 
sellers agreed among themselves as to 
the prices to be charged buyers for their 
products. See, e. g., United States v. So- 
cony-Vacuum Oil Co., In_., 310 .".S. 150, 
‘60 S.Ct. 311, 84 L.Ed. 1129 (1940); 
United States v. Trenton Potteries Co.. 
273 U.S. 392, 47 S.Ct. 377, 71 L.Ed. 700 
(1927). The cases are inapposite. Un- 
like the plaintiffs ~ the cited cases, . 
CBS does not c. na the individual 
members an? ef’ s (“sellers”) of 
ASCAP and BMI have agreed among 
themselves as to tue prices to be charged 
for the particular “products” (composi- 
tions) offered by each of them. It 


makesthe- rer Or kera rea a 
combination of individual sellers offer- 


ing the entire pool of their products 
through a common sales agent at a nego- 
tiated package price ig per se illegal, re- 
gardless whether the sellers are willing 
to sell their products on an individual 
basis. 


[3] The claim fails as a matter of 
law. In Automatic Radio Co., Ine. v. - 
Hazeltine Research, Inc., 339 -U.S. 827, 
70 S.Ct. 894, 94 L.Ed. 1312 (1950), the 
parties entered into an agreement by 


whic Automatic Radio acquired a li- 
cense for a ten year term to incorporate 
into its products any or all of several 
hundred paten : held by Hazeltine. Au- 
tomatic Radio was not obligated to use 
any of the patents in the manufacture of 


its products, but agreed in any event to - 


pay Hazeltine royalties based on a per- 
centage of its total sales. Aitomatic ar- 
gued that the terms of the license con- 
stituted per se patent misuse and an ille- 
gal tying arrangement because the 
agreement exacted payment of « royalty 
on all sales whether or not its products 
used the patents, and in effect required 
it to purchase licenses for products for 
which it reeded no license as well as for 
those which did. In rejecting the argu- 
ment, the Court stated: 


“We cannot say that payment of roy- 
alties according to an agreed percent- 
age of the licensee’s sales is unreason- 
able. Sound business judgment could 
indicate that such payment represents 
the most convenient method of fixing 
the business value of the privileges 
granted by the licensing agreement. 
We are not unmindful that conve- 
nience cannot justify au extension of 
the monopioy of the patent. But as 
we have alreacy indicated, there is in 
this royalty provision no inherent ex- 
tension of the monopoly of the patent. 
Petitioner cannot complain because it 
must pay royalties whether it uses 
Hazeltine patents or not. What it 2c- 
quired by the agreement into which it 
entered was the privilege to use any 
or all of the patents and developments 
as it desired to use them. If it choos- 
es to use none of them, it has never- 
theless contracted to pay for the rriv. 
lege of using existing patents plus 2ny 
developments resulting from respon- 
dent’s continuous research. We held 
that in licensing the use of patents te 
one engaged in a related enterprise, it 
is not per se a misuse of patents to 
measure the consideration by a pəs- 
centage of the liceusee’s sales.” 339 
U.S. at 834, 70 S.Ct. at 898 (citations 
omitted). 
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In Zenith Radio Corp. v. Hazeltine Re- 
search, joz, 395 U.S. 100, 82 S.Ct. 1562, 
93 LEZA 129 (1969) the Court re- 
‘ined the standards by which the validi- 
ty of package licenses are to be judged. 
At issue in that case was the propriety 
of an injunction entered by the district 
court enjoining Hazeltine from: 


“A. Conditioning directly or indi- 
rectly the grant of a license to 
[Zenith] under any domestic 
patent upon the taking of a license 
under any other ritent or upon the 
paying of royalties on the manufac- 
ture, use or sale of apparatus not cov- 
ered bu such patent.” 395 U.S. at 
133-34, 89 S.Ct. at 158. (emphasis in 
original). 


The quoted provision was directed at 
Hazeltine’s proven policy of insisting 
upon acceptance of its standard five- 
year package license agreement covering 
some 500 patents, and reserving royal- 
ties based on Zenith’s total radio and 
television sales whether or not the li- 
censed patents were actually used in the 
products manufactured. The Court of 
Appeals had stricken the last clause of 
the quoted paragraph, relying on Auto- 
matic Radio for the proposition that 
conditioning the license upon payment of 
royalties on unpatented products was not 
misuse of the patent. The Supreme 
Court disapproved this construction of 
its earlier decision. It distinguished be- 
tween the situation presented in Auto- 
matic Radio, in which the parties agreed 
on a package license “as a convenient 
method designed by the parties to avoid 
determining whether each radio receiver 
embodied [a Hazeltine] patent,” and the 
situation in Zenith, where the patent 


8. The Court amplified the distinction as fol- 
lows : 

If the licensee negotiates for “the privilege 

to use any or all of the patents and devel- 

opruents as [he] desire{s}] to use them” 

he cannot complain that he must pay roy- 

alties if he chooses to use none of them 


But we do not read Automatic - 


Radic to authorize the patentee to use the 
power of his perent to insist on a total- 
sales royalty 3m. to override protestations 


holder compelled the licensee to choose 
between a package license conditioned 
on the payment of royalties on unpatent- 
ed products, or no license at all. 395 U. 
S. at 135-37, 89 S.Ct. 1562.2 In other 
words, Je critical difference between an 
illegal licensing arrangement and a legal 
one is the fact of coercion or compulsion 
by the licensor. 


We disagree with CBS that such com- | 


pulsion inheres in the present licensing 
system as regulated by the consent de- 
erez: and that defendants are therefore 
guilty of per se violations. As noted 
e - akes fo claim that either 
ASCAP or BMI has violated any provi- 
sion of the consent decrees. The terms 
of the decrees do not by any constru:: 
tion suggest that CBS is in fact cor- 
pelled to take a blanket license. To the 
contrary ASCAP and BMI are requirec 
to offer er program licenses under 
Aba fee is charged only with respect 
to programs in nich a composition 
vithin the repertory has been per- 
formed; and to structure the fees for 
blanket and per program licenses so that 
the user has a genuine choice between 
them. Apart from the licenses available 
from ASCAP and BMI, the decrees leave 
a music user free to obtain licenses ¢i- 
rectly from copyright owners. This fac- 
tor alone markedly distinguishes the 
present case from Zenith, in which Ha- 
zeltine, as the sole supplier of the pat- 
ents in is ve, had, for all practical pur- 
poses, unlimited leveraye in bargaining 
the terms of any license 0 them. 


C. CBS' Theory of the Burden of Proof 


Taking a different tack, CBS also 
argues that “it is clea’ that [ASCAP 
and BMI] insist on licensing exclusively 


of the licensee that some of his products 
are unsuited tothe patent. - - 

We also think patent misuse inheres in a 
patentee’s insistence ob a percentage-of- 
sales royalty, regardless of use, and his 
rejection of licensee proposals to pay only 
for actual use. Unquestionably, a licensee 
must pay if he uses the patent. Equally, 
however, he may iasist upon paying only 
for use, and not on the basis of total sales 

_ , 395 U.S. at 139, 89 S.Ct. at 1585. 
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on a bianket basis” and that because 
they insist on such an “inherently re- 
strictive” method of sale, they have the 
burden of proving the availability in the 
market place of acceptable substitutes, 
i.e., that CBS could obtain direct licens- 
es sufficient to meet its needs from 
copyright proprietors. (CBS Post-Trial 
Brief at 15, 26-27) Neither the facts 
nor the law support the argument. As 
outlined later in this opinion, the evi- 
dence does not establish that ASCAP 
and BMI insist or have ever insisted on 
licensing on a blanket basis; and, of 
course, if they did, they vould flatly vio- 
lete the terms of the consent decrees. 

3 any event, the argument fails as a 
ustter of law. CBS cites a number of 
cases for the proposition that a defend- 
ant who argues that the plaintiff can 
avoid injury by obtaining a substitute 
product bears the burden cf proving 
such an assertion. See, TV Signal Co. 
of Aberdeen v. American Telephone & 
Telegraph Co., 462 F.2d 1256 (8th Cir. 
1972); Fontana Aviation, Inc. v. Beech 
Aircraft Corp., 432 F.2d 1080 (7th Cir. 
1970), cert. denied, 401 U.S. 923, 91 S. 
Ct. £72, 27 L.Ed.2d 826 (1971); Gamco, 
Inc. v. Providence Fruit & Produce 
Elda, Inc., 194 F.2d 484 (1st Cir.), cert. 
denied sub nom., Providence Fruit d 
Produce Bldg., Inc. v. Gamco, Ince., OA 
U.S. 817, 73 S.Ct. 11, 97 L.Ed. 636 
(1952); Santon v. Texaco, Inc., 289 F. 
Supp. 884 (D.R.I.1968). 


[4] To secure injunctive relief in a 
private antitrust suit, the plaintiff must 
prove an actual violation of the antitrust 
laws or that such violation is impending 
and that as a result the plaintiff is 
threatened with loss or injury. Zenith 
Radio Crop. v. Hazeltine Research, Inc., 
supra, and Credit Bureau Reports, Inc. 
v. Retail Credit Co., 476 F.2d 989 (5th 
Cir. 1973). In the cases on which CBS 
relies, the plaintiff had indisputably es- 
tablished the first element, i. e., that the 
defendant had illegally denied him some- 
thing he wished to purchase, for exam- 
ple, space in a fruit market, access to 
telephone poles for a cable TV installa- 


tion, or an aircraft dealership. The de- 
fendant in those cases arguea that the 
plaintiff had failed te establish the sec- 
ond element of its claim— injury or the 
threat of injury—-because he had not 
proven that he could not avoid injury 
simply by purchasing a substitute prod- 
uct elsewhere in the market. The court 
in each case held that a plaintiff does 
not have the burden of proving the non- 
existence of suitable alternatives in or- 
der to prove injury or the threat of in- 
jury, particularly when it is clear that 
no sutstitute will have the unique attri- 
butes of the product which the defend- 
ant denied the plaintiff. However, in 
none of the cases did the court suggest 
that the plaintiff does not have the bur- 
den of proving the first element: the 
restraint of trade itself 


Accordingly, the validity of CBS’ ar- 
gument that it does not bear the burden 
of proving that direct licensing is not a 
feasible alternative to ‘he bianket | renea 
turns on whether the issue of “alterna- 
tives” relates to the element of restraint, 
or the element of injury. We believe 
that it relates to the first factor: that 
is whether ASCAP and BMI have re- 
strained trade. In the cases just dis- 
cussed, plaintiff alleged that the defend- 
ant would not sell him something which 
he wanted to purchase, and the Jefend- 
ant argued that the plaintiff was not in- 
jured by the refusal because market sub- 
stitutes were available. The present 
ease poses an entirely different claim. 
The alleged restraint of trade is not that 
CBS is excluded fren purchasing “he 
services offered by ASCAP and BMI, 
and told to find substitutes elsewhere; 
but that (1) they allegedly offer only 
blanket licenses, which CBS says it does 
not want; (2) have combined to make 
any effort to obtain an alternative form 
of license (such as direct licensing) un- 
feasible; and (3) thereby compel CBS 
to continue to take a blanket license and 
to pay for music which it does not want 
to buy. Unlike the situations in the cas- 
es on which it relies, CBS does not want 
the organizational defendant-seller's 
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product at all, Far from spurning “sub- 
stitute” products, CBS claims that the 
lack of a substitute constitutes an al- 
leged restraint of trade. So much is 
clear when one considers the nature of 
the direct licensing alternative. It is 
not at all a “substitute” in the sense 
used in the “injury-avoidance” cases; it 
is another means of licensing (on an in- 
dividual basis) the use of precisely the 
same music which CBS would perform if 
it purchased a blanket license. If direct 
licensing is realistically available, it 
would enable CBS to pay only for the 
music it uses and for no other music, 
and would demonstrate that CBS’ com- 
plaint in this action is unjustified. 


(5] In sum, we adhere to our earlier 
conclusion, as embodied in the pre-trial 
order, that to prevail here CBS must 
prove that defendants’ conduct in com- 
bining into ASCAP and BMI compels 
CBS to take a blanket license as alleged 
in the complaint. Proof that direct li- 
censing is not a feasible alternative to 
the blanket license is an essential ele- 
ment of CBS’ claim, on which it accord- 
ingly bears the burden of proof. Con- 
versely, proof that CBS could obtain the 
necessary performance licenses directly 
from copyright proprietors would be fa- 
tal to its claim that they have pooled the 
rights to perform their music in a man- 
ner which illegally restrains trade in 
those rights. If the restraint is proven, 
only then do defendants have the burden 
of proving that the restraint is justified 
by the economic context in which music 
licensing for network television use 
takes place, and cannot be achieved by 
less anti-competitive means. 


III. 


The Stipulation as tò Competitive 
Disadvantage 
Prior to trial, the parties executed a 
stipulation which states in part: 


9. BMI has stipulated with CBS that with re- 
spect to the practicability of CBS' obtaining 
direct licenses from BMI writers and pub- 
lishers, BMI and CBS are bound by the de- 


“ 


There is a portion of the 
performance rights to ASCAP music 
appearing on [CBS] programs as to 
which it would be impracticable for 
[CBS] or such producers to negotiate 
for licenses directly with the owners 
of the performance rights of said mu- 
sic. [Without limiting the parties’ 
rights to adduce_and offer additional 
proof with respect to any subject, 
both parties specifically reserve the 
right to adduce and offer proof re- 
garding the reasons for such impracti- 
cability.]” (CX 2, 113; bracketed 
portion in original.) 

“If [CBS] chose not to have an AS- 
CAP license, the producers of [CBS] 
programs did not obtain such licenses, 
and [NBC] and [ABC] had such li- 
censes, to the extent that [CBS] or 
the producers of [CBS] programs did 
not otherwise obtain the performance 
rights to the ASCAP music which 
they desired to use on [CBS] pro- 
gramming, [CBS] would be at a com- 
petitive disadvantage vis-a-vis [NBC] 
and [ABC].”9® (Id. § 15) 


CBS argues that, putting aside its proof 
at trial as to the impracticality of the 
direct licensing alternative, ASCAP and 
BMI have ceded the primary issue in the 
case by stipulating that CBS could not 
obtain direct licenses for all its music 
needs and that cunsequently, if it 
dropped its blanket license, it would be 
at a competitive disadvantage vis-a-vis 
networks which continued to hold such 
licenses. 


We disagree with the contention that 
defendants have stipulated the case 
away. Paragraph 13 does not specify 
the “portion” of the compositions in the 
ASCAP repertory as to which it would 
be “impracticable” for CBS to license di- 
rectly; and the extent oí “impractica- 
bility” is critical to the feasibility of di- 
rect licensing. As detailed later in this 
opinion, the evidence establishes that 


termination in this case with respect to the 
practicability of CBS’ obtaining direct licens- 
es from ASCAP writers and publishers. 
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musical compositions are substantially 
interchangeable and that for any pro- 
posed use there are several, if not 
scores, of compositions which are equally 
suitable. Accordingly, even if CBS had 
access to far less than all of the comp- 

sitions in the ASCAP and BMI renari, 

ries, that would not in itself render di- 
rect licensing unfeasible. 


[6] Because a fair reading of Para- 
graph 13 does not indicate that ASCAP 
and BMI have admitted the unfeasibility 
of direct licensing, Paragraph 15 loses 
the dispositive force © nich CBS attri- 
butes to it. It is obvious that CBS 
might be at a competitive disadvantage 
vis-a-vis other networks if it held no 
music license. But that fact only raises, 
but does not settle, the question of what 
lic «sing methods are available to CBS. 
We regard the stipulation merely as an 
aid to the definition of the issues of the 
care. The extent of CBS’ use of music, 
the kinds of compositions it needs, and 
the persons with ebien it must deal to 
negotiate. licenses for them are factors 
whose relevance to the feasibility of di- 
rect licensing is only suggested by the 
stipulation, on which the parties re- 
served the right to offer proof. The de- 
cision in this case rests on the evidence 
as to those factors, not the stipulation 


itself. Accordingly, we turn to the 


question whether CBS is in fact “com- 
pelled” as alleged in the complaint. 


IV. 


Compulsion: The Quality of the 
Evidence 

Defendants argue that CBS’ case, 
which alleges the refusal of the defend- 
‘ants to license on terms which require 
CBS to pay only for the music it uses, 
falters at the threshold because CBS has 
not shown that it ever made a clear de- 
mand on defendants which they have re- 
buffed. It is true that several courts 


have imposed such a ‘equirement in tre-. 


ble damage cases based on a conspiracy 
to deprive the plaintiff of a particular 
product. See, e.g., Royster Drive-In 


Theaters, Inc. v. American Broadcast- 
ing-Paramount Theaters, Inc., 268 F.2d 
246, 251 (2d Cir.), cert. denied, 361 U.S. 
885, 80 S.Ct. 156, 4 LEd.2d 121 (1959); 
Webster Rosewood Corp. v. Schine Chain 
Theaters, Inc., 263 F.2d 533, 536 (2d 


Cir.), cert. denied, 360 U.S. 912, 79 S.Ct... 


1296, 3 L.Fd.2d 1261 (1959); Milwau- 
kee Town Corp. v. Loew's, Inc., 190 F. 
2d 561 (7th Cir. 1951), cert. denied, 342 
U.S. 909, 72 S.Ct. 303, 96 L.Ed. 680 
(1952). However, the requirement has 
not be imposed in any case of which 
we are aware, when the relief sought js 
an injunction rather than damages. Cf. 
Zenith Radio Corp. v. Hazeltine, supra; 
Credit Bureau Reports, Inc. v. Retail 
Credit Co., supra. 


[7] Although we agree with CBS 
that it is not required as a condition to 
suit to have been unequivocally refused 
the kind cf license it now seeks, defend- 
ants’ argument highlights the unusual 
nature of CBS’ claim and the kind of ev- 
idence on which it relies. CBS does not 
claim that it is compelled to take a blan- 
ket license because ASCAP and BMI, or 
individual copyright proprietors, have 
actually refused or threatened to refuse 
to negotiate with it for alternative 
metnods of licensing. Instead, its posi- 
tion is that ASCAP and BMI would 
refuse to negotiate new forms of licens- 
es whose fees are based ¿^ actual music 
use; and that individual copyright pro- 
prietors would refuse to deal with it on 
a direct licensing basis, or at least make 
it such a difficul’ proposition that CBS 
would be forced to resume its blanket li- 
cense. Although proof of what might or 
might net occur under hypothetical cir- 
cumstances in the future is customary 
when the plaintiff in a private antitrust 
action seeks to establish a threat of in- 
jury, CBS relies heavily on hypothetical 
proof in order to establish the existence 
of the restraint itself—the nonavailabili- 
ty of direct licensing. 


[8] The other side of the coin just 
described is that CBS has made no ef- 
fort to obtain the kinds of licenses it 
now complains defendants are unwilling 
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to grant. Although the absence of such 
evidence does not establish that CBS is 
not compelled to take a blanket license, 
we nevertheless regard it as highly rele- 
vant to that issue. 


Y. 


The Break-Up of an Amicable Marriage 

Until the institution of the present 
suit CBS appears to have lived quite 
happily with the blanket arrangement 
which it now disavows. Since 1929 it 
has obtained ASCAP blanket licenses 
for its various broadcast operations, the 
earliest one purchased on behalf of a ra- 
dio, station; and when CBS and other 
broadcasters established BMI in 1939, 
they agreed to take blanket licenses. 
Since its establishment in 1946, the -CBS 
television network (CTN) has continu- 
ously held blanket licenses from ASCAP 
and BMI. Since 1950, CBS’ negotia- 
tions with ASCAP for licenses for its 
television network have of course been 
conducted within the framework of the 
amended consent decree. Although, as 
noted earlier, the terms of the 1950 de- 
cree prohibit ASCAP from negotiating a 
blanket license prior to determining 
whether the user would prefer a per-pro- 
gram license, CBS has never applied 
for relief under the decree complaining 
that ASCAP insisted on blanket licenses. 
Nor has the court ever been required to 
set a “reasonable fee” for the blanket li- 
censes negotiated by the parties from 
time to time. CBS has never negotiated 
or held a per-program license from AS- 
CAP or BMI for its television network 
and has never attempted to fulfill its 
music requirements by bypassing either 
erganization and securing performance 
rights directly from copyright owners. 

This suit did not follow a breakdown 
in negotiations for a new form of li- 
cense, but for a renewal of CBS’ blanket 
license from BMI. In April, 1969, CBS 
and ASCAP submitted for court approv- 
al agreements providing for final license 
fees as adjusted for 1969 and several 
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prior years. Because the payments pro- 
vided for in the agreements would have 
had the effect of sharply widening the 
historical ratio between BMI and AS- 
CAP fees from CBS, BMI’s President, 
Edward Cramer, protested to Donald 
3ipes, CBS’ Vice President in charge of 
business affairs for the network, that 
BMI would insist on maintaining parity 
with ASCAP. After several meetings 


between Sipes and Cramer in 1969 dur- -— 


ing which the latter was unable to nego- 
tiate higher fees, BMI gave notice on 
October 29, 1969 that it was exercising 
its right under the consent decree to ter- 
minate CBS’ license, effective January 1, 
1970. 


CBS did not apply for relief under the 
decree. Instead, on December 19, 1969, 
more than a month and a half after 
BMI’s notice of termination, and less 
than two weeks before termination 
would become effective, the President of 
the CBS television network, Robert D. 
Wood, wrote to ASCAP and BMI re- 
questing each of thern to “promptly sub- 
mit to us the terms upon which you 
would be willing to grant a new per- 
formance rights license which wili pro- 
vide, effective January 1, 1970, for pay- 
ments measured by the actual use of your 
music.” This was the first such demand 
CBS had made. By letter dated Decem- 
ber 23, 1963, Herman Finkelstein, AS- 
CAP’s general counsel, replied that AS- 
CAP would consider the proposal at its 
next Board of Directors meeting on Jan- 
uary 29, 1970; that it regarded CBS’ 
letter as an application for a license in 
accordance with the consent decree; 
that CBS would in the meantime have 
an interim license for 60 days “at rates 
and terms to be negotiated, or deter- 
mined ultimately by the court;” and that 
representatives of ASCAP would meet 
with CBS counsel on January 12, 1970 
to discuss the application further. (PX 
201) 


By letter dated December 23, 1969 
Cramer replied to CBS’ request on behalf 


10. See note 3, supra. 
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of BMI and stated that “The BMI Con- 
sent Decree provides for several alterna- 
tive licenses and we are ready to explore 
any of these with you.” (PX 202) CBS 
did not, however, pursue the matter fur- 
ther. Instead it commenced this lawsuit 
a week later, on December 31, 1969. 


Neither the history of the relationship 
between the parties nor the events les 
ing to this action remotely suggest that 
CBS has been compelled to take a blav 
ket license it did not want. Indeed, CBS 
does not evefi appear to have seriously 
considered available alternatives to the 
blanket license prior to the commence- 
ment of suit. CBS’ Vice President in 
charge of business affairs en: planning 
for the network, Donald Sipes, was its 
principal witness as to the undesirability 
of blanket » per program licenses, and 
the need í.: ; license under which the 
fee would ve based strictly on actual 
use. Sipes testified that he first decid- 
ed to explore alternatives to the blanket 
license sometime in 1968 or 1969. Al- 
though he was almost completely unac- 
quainted with the intricacies of music li- 
censing, he spoke to only three people in 
the course of his exploration. Two of 
these, Robert Evans and Jchn Appel 
were house counsel for CBS. Sipes 
spoke to them only in their capacity as 
counsel, and did not seek their advice on 
the business aspects of licensing. The 
third person Sipes consulted was Emil 
Poklitar, the CBS employee in chazge of 
the clerical personnel who process music 
logs and case sheets submitted by pro- 
gram producers to be sure the necessary 
rights have been cleared. Poklitar is 
not a business man and his duties in- 
volve a narrow portion of the music li- 
censing spectrum. 

Despite Sipes’ lack of expertise, nei- 
ther he nor his colleagues at CBS con- 
sulted any music writers, publishers, 
television producers or any other expert 
in the field about possible alternatives to 
the blanket license. (Tr. 151, 204, 358, 
371) No one at CBS ever conducted a 
feasibility study about presently availa- 
bie or proposed methods of licensing the 


music to be performed on its television 
network. (Tr. 156-57) Indeed, Sipes 
testified that he did not even speak to 
other CBS executives about alternatives 
to the blanket license; he considered the 
alternatives entirely on his own initia- 
tive. (Tr. 180, 369) In sum, CBS 
thought very little indeed about revising 
its licensing practices prior to Robert 

‘oud’s “demand” letter to ASCAP and 
4MI just prior to the commencement of 
iais suit. The evidence described hardly 
supports CBS’ contention that it has 
been compelled to take a blanket license. 
To the contrary, it suggests that CBS 
did not even view music licensing as a 
business problem until immediately 
prior to suit. 


VI. 


The Claim That the Structure of 

the Market Bars Direct Licensing 

In the absence of direct evidence that 
ASCAP and RMI and their members 
and affiliates have refused to negotiate 
licenses which reflect actual music use, 
CBS’ claim that it is compelled to take a 
blanket license hinges on proof that the 
direct licensing alternative which exists 
in theory under the consent decrees is 
not a viable method for securing the 
necessary performance rights. 


CBS claims that it established at trial 
that the defendants have structured the 
market in such a way as to lock it into a 
blanket licensing arrangement and to 
make any attempt to license its music 
needs directly so prohibitively risky as 
to preclude it even from trying. The 
basic elements of this claim are illus- 
trated by the following syllogism: First, 
it would be uneconomic for CBS to at- 
tempt direct dealing while it still holds a 
blanket license, because it would then be 
paying twice for the same music: that 
is, since the blanket license fee covers 
unlimited use of the ASCAP or BMI 
repertory, direct licensing transactions 
would involve the purchase of additional 
licenses for music already covered under 
the blanket arrangement. Second, be- 
cause copyright proprietors and televi- 
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sion networks have never engaged in di- 
rect dealing, the transactional machinery 
necessary to negotiate and clear direct 
licenses between CBS program produc- 
ers and tne large number of individual 
copyright proprietors has not been de- 
veloped; and the absence of such ma- 
chinery creates a “barrier” to direct 


licensing. Third, because the blanket lis 
cense system in j 
rom pri tition 


themse x ey ve no incentive 
c nd in- 
- deea Would refuse to deal with CBS if it 


attempted to license its needs directly. 
Fourth, the risk of a refusal to deal is 
particularly acute in relation to CBS’ 
present inventory of programs and 
films, which contains . large number of 
performances of copyrighted music 
whose initial runs on television were 'i- 
censed under a blanket license. If CBS 
dropped its blanket license, it would 
need to seek direct licenses for the mu- 
sic contained in any programs which it 
plans to rerun because a rerun consti- 
tutes a performance for profit. Accord- 
ingly, the CBS inventory would be vul- 
nerable to “hold-ups” by copyright pro- 
prietors who could either refuse to li- 
cense their music at all, or exact a premi- 
um price for it. 

In sum, CBS claims to have estab- 
lished that because there is at present 
(1) no market machinery for direct 
dealing; (2) no expectation that it will 
be created; and (3) reason to believe 
that proprietors would refuse to deal 
with CBS, particularly with regard to 
programs in its existing inventory which 
it wishes to rerun, direct licensing is not 
a feasible alternative and defendants il- 
legally compel CBS to continue to take a 
blanket license. To understand the evi- 
dence relating to these claims, it is nec- 
essary first to describe the nature and 
extent of CBS’ use of music. 


VII. 


CBS' Use of Music 
Music is used on network television in 
three principal ways: as theme, back- 
ground or feature music. Theme music 
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is the music used to introduce and close 
a program. Background music is used 
to compiement action on the screen. 
Feature music is music used as ‘the 
main focus of audience attention” °X 
469); for example, a performer singing 
a song on a variety show. Occasionally, 
however, well-known compositions suit- 
able for feature use may be used as 
background music, for example, “Tea for 
Two” as background to a tea party 
scene. CBS concedes that it would be a 
simple matter for it to obtain direct li- 
censes for most of the theme and back- 
ground music it uses, and that the key 
to the feasibility of the direct licensing 
method is whether it can obtain licenses 
for the feature music and some of the 
background music it needs. To under- 
stand why this is so, some familiarity 
with the manner in which television pro- 
grams are produced is necessary. 


As noted earlier, CBS itself produces 
virtually none of its “entertainment” 
programming. Apart from the news, 
public affairs, sports and special events 
programs—which CBS does produce and 
which make little use of music—the bulx 
of the programs broadcast over the net- 
work are acquired from indenendent 
program production companies, or 
“packagers.” Some of the packagers are 
well-known Hollywood “majors,” such as 
MGM, Universal and Paramount. Vari- 
ety shows and some of the filmed serials 
are produced by smaller production com- 
panies, which are sometimes owned by 
the star of the show. For example, the 
“Mary Tyler Moore Show” is produced 
by MTM Company, Ms. Moore’s own; 
and “The Carol Burnett Show” is pro- 
duced by her husband’s company. 


Ordinarily, the music used on enter- 
tainment serials is almost exclusively 
theme and background music composed 
especially for the program. For exam- 
ple, after the program has been filmed 
or taped, the producer typically hires a 
background composer to view the film, 
decide which action requires musical 
background, score the music and arrange 
and conduct the music scored. Tue pro- 
ducer pays the writer a fee for this 
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work and acquires the cop) right from 
him, as an “employee for hire.” Theme 
music is created the same way, but the 
same music is of course used from week 
to week over the life of the series. 


The producers of most of CBS’ regu- 
lar programs own publishing subsidi- 
aries which acquire the copyrights for 
the music which has been specially com- 
posed for the program. For example, 
CBS itself owns April Music, which ‘> 
turn owns the rights to the backgr. 
music used in “Gunsmoke.” The pro- 
ducer of “The Carol Burnett Show” 
owns Burngood Music and Jocar, which 
acquire the music specially created for 
that show such as background music for 
comedy sketches. Major studios, such as 
Universal, own major publishing houses, 
such as Leeds Music, which in turn own 
the (ebia to music created for Univer- 
sal’s television programs. The publish- 
ing subsidiaries receive royalty distribu- 
tions from ASCAP or BMI for perform- 
ance of music on the shows created by 
their parent company. The royalties are 
of course a small fraction of the amount 
the producer receives from CBS for the 
program package itself. CBS may pay 
upwards ef $200,000 for a one hour epi- 
sode of a dramatic serial; the publish- 
er’s performance royalties for that pro- 
gram may amount only to about $1,500. 


This description of the process by 
which theme and background music is 
created makes clear that CBS can easily 
acquire performance rights for such mu 
sic as part of the same transaction by 
which it acquires the program itself. 
Because the program production compa- 
ny, or its publishing subsidiary controls 
the rights to music specially created for 
the program, CBS could license the right 
to perform that music at the same time 
and place as the overall right to televise 
the program. 


Ia contrast to theme and background 
music, feature music is not usually com- 
posed especially for the program. Rath- 
er, it is music which has been previously 
composed, and is controlled by a publish- 
er who is not connected with the pro- 


gram production company. Feature mu- 
sic, and theme and backgrcund music 
whose copyrights are controiled by an 
“outside” publisher, cannot of course be 
licensed as a part of the overall transac- 
tion by which CBS acquires the pro- 
gram. Instead, in order to obtain rights 
to such music, it would be necessary for 
CBS or the program producer to ap- 
proach the putlisher who owns the 
rights to the music in question. As not- 
ed earlier, it is the feasibility of obtain- 
ing the licenses to this “outside” music 
on which the viability of the direct li- 
censing alternate substantially depends. 


In order to establish how much of 
CBS’ music needs would require “out- 
side” direc. licensing transactions (as 
opposed to “inside” transactions with 
the program producor or his publishing 
affiliate whose feasibility CBS generally 
concedes) both sides have introduced 
into evidence computer runs which th., 
claim establish the extent sf CBS’ music 
use in the three basic categories. In 
general the computer runs and the testi- 
mony relating to music use verify what 
the average television viewer would as- 
sume. CBS’ news and public affairs 
programs use virtually no music; the 
staple situation comedy, crime and dra- 
ma series use almost exclusively theme 
and background music specially com- 
posed for the program; and feature and 
background music controlled by outside 
publishers not connected with the pro- 
gram producer is used regularly on a 
small group of programs: variety shows 
and variety specials, sports shows (e. Eu 
football halftime shows), late night talk 
shows, and the “Captain Kangaroo 
Show.” 

Although the parties are in agreement 
a to the general pattern of CFS’ music 
use, they differ in their claims as to 
precisely how much music CBS uses in 
each category and how evenly its use of 
music is distributed over the program 
schedule. 

We believe it fruitless and unneces- 
sary to determine the question whether 
CBS or defendants have more accurately 
interpreted the data as to CBS’ use of 
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music. It is fruitless because, as both 
sides concede, the data of record do not 
permit complete analysis. It is unneces- 
sary because the validity of the conclu- 
sions which the parties seek to draw 
does not at all hings or the few percent- 
age points which separate the parties. 
Thus, defendants argue that the availa- 
ble data show that some 85-90% of 
CBS’ programs use only “inside” music 
which could be conveniently licensed 
through the program packager, or no 
music at all; and that the music for an- 
other 5% of the programs could be li- 
censed by seeking performance rights 
from only one ‘ov'side” publisher. Ac- 
cording to defendants, only 3-4% of 
CBS’ schedule is made up of programs 
(such as variety shows) which make 
heavy use of outside music, requiring li- 
censes from several outside publishers. 
Accordingly, defenuants argue, CBS 
could acquire the necessary performance 
rights for nearly all of its programming 
without the creation of the “machinery” 
which CBS claims (as discussed below) 
is required to facilitate transactions be- 
tween producers and publishers. This 
assertion is not inconsistent with CBS’ 
argument that, even adopting defend- 
ants’ figures, direct liceasing ior the 
few programs which do make heavy use 
of “outside” music would be impractica- 
ble in the absence of “machinery” to 
service the large number of transactions 
which would be required. In short, no 
matter whose figures are closer to the 
truth. the question would remain wheth- 
er ty '- of “machinery” destroys the 
teasib...y of direct licensing as an al- 
ternative to the blanket license and con- 
stitutes an illegal restraint of trade. 


VIII. 


åre There “Mechanical” Obstacles 
to Direct Licensing? 


A. The Legal Significance of “Machin- 
ery” oa € 


[9] Prior to trial the parties stipu- 
lated that ASCAP members and BMI af- 
filiates “have nct established facilities 


or procedures” for proc ssing requests 
by music users for direct licenses for 
performance rights. (CX 2, CX 3) 
CBS argues that the fact that the indi- 
vidual defendants have not established 
such “machinery” constitutes a ‘bar- 
rier” to direct licensing which compels it 
to take a blanket license. (CBS Post- 
Trial Reply Brief at 29) Putting aside 
the question of the kind of machinery 
CBS claims to be necessary and whether 
its absence does in fact make direct li- 
censing of outside music unfeasible, we 
disagree with CBS that defendants’ 
mere failure to have created machinery 
amounts, without more, to an illegal re- 
fusal to deal. (CBS Post-Trial Reply 
Brief at 27) 


As outlined above, CBS has not, in the 
many years it has held blanket licenses, 
indicated a wish to fill its music needs 
by means of direct licensing. There is 
no evidence of substance that before 
bringing this suit it ever considered 
such an alternative in its own business 
planning. The only expression of its 
dissatisfaction with the blanket system 
was the “demand” letter sent by the net- 
work President, Robert Wood, two weeks 
before the commencement of this suit. 
That letter did not even refer to direct 
licensing, nor of course ts obstacles, 
such as the lack of “machinery,” which 
arguably prevented CBS fr: a engaging 
in direct desin with copyright proprie- 
tors. Reiner, the letter related only to 
CBS’ request for alternative methoas of 
licer.sing through ASCAP and BMi. In 
short, there is no evidence that CBS 
gave any thought to the need for ma- 
chinery, or noticed its absence, prior to 
this litigation. 

It is simplistic, in view of these facts, 
to argue that “by virtue of [defend- 
ants’] preemption of the field, there are 
absolutely no facilities in existence for 
d direct licensing aa 
(CBS . ‘oposed Findings at 37). The 
“fiel. _onsists of buyers as well as sell- 
ers, and by taking a blanket license for 
twenty years, CBS (as well as other 
broadcasters) has “preempted” any need 
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for the machir.zey whose absence is now 
claimed to constitute an antitrust viola- 
tion. We are unable to accept the prop- 
osition that defendants have had the ob- 
ligation to create the framework for a 
direct liceusing system, particularly in 
the absence of any indication that CBS 
would ever wish to use it. There is no 
evidence, and indeed CBS does not claim, 
that defendants have refrained from 
creating th- necessary machinery for 
the purpose of injuring CBS. In these 
circumstances, the fact that defendants 
have so far done nothing to facilitate di- 
rect licensing does not support the con- 
clusion that they are illegally restrain- 
ing it. 

B. Problems Allegedly Created by the 
Lack of “Machinery” 


Putting aside the question whether 
the mere absence of. machinery illegally 
restrains trade in the market for per- 
formance rights, CBS has failed to 
prove that there are substantial mechan- 
ical obstacles to direct licensing. CBS 
postulates that under its new proposed 
licensing system it would pass on the 
job of licensing “outside” music to the 
production companies. in such a case, 
inside music would be conveniently li- 
censed through the program packager 
and its publishing subsidiary. However, 
the producer would take on the addition- 
al job of obtaining rights to the outside 
music to be used on the progiam by con- 
tacting the publishers in question (or 
their agents, as described below) and 
dealing for the performance rights. 

CBS’ principal witnesses as to the 
need for machinery were Robert Wright, 
‘associate producer of “The Caroi Burnett 
Show,” and Edward Vincent, a former 
staff member of several network pro- 


ft. We vote i: wing that most of the testi- 
monr of Wrigt. «nd Vincent as to the need 
for ‘machinery related to the mxculiar 
needs of prodre:rs of CBS’ few variety 
shows, which arke unusually heavy use of 
outside musi: «od are produced on short 
production schetivles. CBS did net offer 
proof as tv how tic needs of variety show 
producers for “machinery” differ from the 
needs of preducers of programs which use 


400 FEDERAL SUPPLEMENT 


grams. Wright and Vincent are in the 
position of those who would use what- 
ever machinery is required for direct li- 
censing. In general the testimony of 
these witnesses was not persuasive, and 
their views on machinery were vague 
and abstract." (e. g., Tr. 482-33, 500, 
687) Three basic claims emerge from 
their testimony. First, CBS asserts 
that the producer in a direct licensing 
world would sometimes have difficulty 
in identifying the publisher of a given 
composition in order to approach him 
for a license. The argument is based on 
the fact of life in the industry that pub- 
lishers’ catalogs shift as they buy and 
sell copyrights, so that the publisher list- 
ed on the sheet music or record label 
may no longer own the composition 
when the nr duzen wants to license it. 
CES further ciaims that even assuming 
the producer can locate the publisher, 
the negotiations will be beset by confu- 
sion because, as defendants concede, mu- 
sic publishers have no established proce- 
dures for dealing with requests for per- 
formance licenses. Accordingly, the ar- 
gument goes, direct licensing would be 
impracticable until settled ways of nego- 
tiating licenses are deveioped and pub- 
lishers train their staffs to handle li- 
consing. Finally, even assuming the 
producer can speak to the publisher in a 
language he can understand, CBS claims 
that difficulty would be caused by 
provision in certain contracts between 
writers and publishers requiring that 
the writer’s consent be obtained prior to 
the gra’ t of a direct license by the pub- 
lisher. A provision requiring such con- 
sent appears in the form contract of the 
American Guild of Authors and Compos- 
ers (AGAC). CBS claims that AS- 
CAP’s computer runs of CBS’ music use 


outside music less regularly and in more 
modest amounts, and in which speed is not 
of the essence in the licensing transaction. 
Accurdingly, even if we found the testimony 
of Wright and Vincent to be more persua- 
sive than we do, it would be of limited value 
to establish the extert of the “machinery” 
necessary for shows other than variety 
shows. Š 
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show that some 40%, d the outside mu- 
sic it uses is written by AGAC compos- 
ers, a figure we adopt arguendo; and 
that the need to obtain writer consents 
for the use of that music would delay di- 
rect licensing transactions and disrupt 
the tight production schedules under 
which some programs are produced, par- 
ticularly variety shows. 


[10] For the reasons stated below, 
we find that CBS’ claims as to the ef- 
fect of lack of machinery are without 
merit. There are two basic flaws in 
CBS’ general approach. First, CBS’ 
premise that it would abruptly cancel its 
blanket license and seek to fulfill all its 
music needs by direct licensing on the 
next day (see, e. g., Tr. 463, 633, 1874, 
1912-13) is utterly unrealistic. If 
CBS took such a course there might well 
be problems of the kind just described. 
But this would not be proof that defend- 
ants have created obstacles which render 
direct licensing unfeasible. As noted 
earlier, nothing in the antitrust laws re- 
quires defendants to maintain well-oiled 
machinery for direct licensing for the 
benefit of CBS. Indeed, there is no 
support in the record for the proposition 
that CBS could even as a matter of in- 
terna! business planning, switch over to 
direct licensing without a long period of 
advance preparation. Accordingly, to 
presuppose, as CBS does, tha: the feasi- 
bility of the direct licensing alternative 
is to be judged literally as of “tomor- 
> ei miscasts the issue. The proper 
question, we believe, is whether such 
mechanical obstacles as exist could be 
remedied within a reasonable period 
prior to cancellation of the blanket li- 
cense. 


The second flaw in CBS’ approach is 
that it postulates that rew direct licens- 
ing mae’ inery would of necessity be an 
edifice entirely distinct from the ma- 
chinery which now exists for the purpose 
of licensing other kinds of rights in mu- 
sic, in which ASCAP and BMI do not 
deal. As outlined earlier, the program 
packager is responsible-for obtaining all 


rights necessary to televise the program 
except performance rights, which CBS 
obtains from ASCAP and BMI. These 
rights include “synch” rights, that is, 
the rights required for any program 
which is to be rerun. Program produc- 
ers now obtain “direct” licenses for 
synch rights from publishers through 
“machiner’”’ created for that purpose. 
Similarly, movie producers obtain from 
publishers the rights to record and per- 
form the music they use, (i. e., “mechan- 
ical rights” or “merhanicals”) and there 
is “machinery” for this purpose as well. 

Thus, although CBS is literally correct 
th “there are absolutely no facilities in 

jtence for the direct licensing of 
__ formance] rights by music publish 
ers or other proprietors” (CBS Proposed 
Findings at 37), it overstuces the issue 
to assume that such facilities would 
have to be created “from scratch” (CBS 
Post-Triel Brief at 40). The narrow 
question in the first instance is whether, 
as ASCAP and BMI contend, the ma- 
chinery which publishers and producers 
now use to license other kinds of music 
could be adapted to facilitate the licens- 
ing of performance rights as well. 


C. A Look at Other Kinds of Machin- 
ery 

Apart from television performance 
rights, other rights ir copyrighted music 
include motion picture synchronization 
and performance rights, and television 
sy..-hronization rights. While ASCAP 
and BMI do not deal in these rights, fa- 
cilities to license these rights directly 
from copyright owner to user do exist. 


The television synchronization right is 
the right to record copyrighted music on 
the soundtrack of a imed or taped pro- 
gram. Such rights are required for pro- 
grams which are to be rerun, as distin- 
guished from those (such as sports 
events or certain “one-run” taped pro- 
grams) which are regarded as “live” 
performances. The grant of TV 
“synch” rights is almost exclusively bro- 
kered through the facilities of the Harry 
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Fox Agency, Inc., which represents vir- 
tually every major publisher, about 3,500 
in all. As outlined by Fox’s Managing 
Director, Albert Berman, and by Robert 
Wright and Edward Vincent, who are 
members of producers’ staffs, the typical 
“synch” rights transaction starts with a 
telephone call to Fox from the producer 
or from Bernard Brody or Mary Wil- 
liams, synch rights agents lo.:::ted in Los 
Angeles who represent producers in 
their dealings with Fox. Because Fox 
has instructions regarding each publish- 
er’s fee structure, (or, more often, is fa- 
miliar with it on the basis of past expe- 
rience) it is usually able to quote prices 
over the telephone for the compositions 
which interest the producer. The entire 
transaction, including actual issuance of 
the license, is completed within two to 
three days at most. Fox issues several 
thousand television synchronization li- 
censes annually, using a basic staff of 
only two employees. 


A “movie rights” transaction consists 
of the licensing of the performance 


. right and synch right in one package for 


use in a theatrical (as distinguished 
from television) motion picture. The 
versatile Fox Agency also represents 
publishers in the licensing of these 
rights. The negotiation is similar in 
form to the TV “synch” rights. As de- 
scribed by Marion Mingle, the Fox em- 
ployee who handles movie rights, produc- 
ers cal! or write to Fox requesting price 
quotations on a number of compositions. 
Mingle or her assistant then telephones 
the publisher and outlines the nature of 
the film and the kind of use which is to 
be made of the composition in question, 
so that he can quote the price for the 
right. Generally, the producer either 
accepts or rejects the various quotations 
on the spot; sometimes, however, he 
may make a counter-offer which Mingle 
passes on to the producer. In general, 
Mingle can quote prices to the producer 
within two days. She and her assistant 


license several hundred movies each- 


year. 


D. Could Other Kinds of Machinery 
Help CBS? 


As note earlier, CBS claims that the 
non-existence of direct licensing machin- 
ery in the television performance rights 
field would practically bar direct dealing 
in several critical aspects: the producer 
would have difficulty in identifying the 
copyright owner of a song which had 
been sold to another publisher; the 
AGAC writer-consent requirement would 
delay the licensing transaction and dis- 
rupt production schedules; and publish- 
ers would be unable to handle requests 
for licenses because they have no staffs 
or procedures for direct dealing in per- 
formance rights and have not created a 
central facility such as the Fox Agency 
to facilitate contact between producers 
and publishers. These claims dissolve in 
view of the evidence as to the licensing 
of other rights in music. 


1. Finding Copyright Proprietors 

In most cases the producer of a CBS 
show would have no difficulty identify- 
ing the “outside” publisher of a song for 
which he wants a performance license 
because he or his agent already deals di- 
rectly with that publisher to obtain a 
evnch license for the same song. As 
former CBS Vice President in charge of 
programming, Michael Dann noted, any 
program on tape or film is likely to be 
rerun, and program packagers usually 
obtain synch rights at the time the pro- 
gram is produced. Wright, who is on 
the staff of “The Carol Burnett Show,” 
testified that problems in clearing synch 
rights are “rare.” Edward Vincent, a 
former staff member of “The Jim Na- 
bors Variety Hour,” testified that the 
Bernard Brody Agency would have no 
difficulty in giving him the name and 
address of any copyright owner. 


Even if lines of communication to ob- 
tain synch rights were not already es- 
tablished, there are several other ways 
in which a producer could identify the 
publisher of music he plans to use. 
Emil Poklitar, who vorks in CBS’ music 
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clearance department stated that CBS 
maintains a file containing the relevant 
information on over 100,000 composi- 
tions. Indeed, as Wright testified, pub- 
lishers regularly barrage television pro- 
ducers with catalogs and brochures to 
promote the use of their music. Where 
they have not done so, there appears to 
be no reason why CBS could not simply 
request the catalogs of the major pub- 
li ers. Finally, it should be stressed 
that in the vast majority of cases, the 
copyright owner listed on the sheet mu- 
sic or phonograph record is still the 
owner of the composition in question. 


2. The AGAC Writer-Consent Re- 

quirement 

Nor has CBS proven that the writer 
consent requirement in the AGAC form 
contract would cause significant delay in 
direct negotiations for performance 
rights. At present, publishers are re- 
quired to obtain an AGAC writer’s con- 
sent for television synch licenses for 
songs over ten years old, and movie 
synch licenses for vocal use of a compo- 
sition. (3M PX 31) Although Leon 
Brettler, Vice President of Shapiro, 
Bernstein & Co., a majer publisher, tes- 
tified that he has occasional difficulty 
contacting a writer who is on vacation 


or has just changed residence, the record 


establishes that meeting the consent re- 
quirement rarely causes delay in the is- 
suance of a license. In addition to Bret- 
tler, several publisher witnesses were 
asked if they had trouble getting in 
touch with their writers. For example, 
Edwin H. Morris, who owns a company 
bearing his name, testified he has had 
no difficulties in doing so. Salvatore 
Chiantia, of MCA Music, testified that 
he is routinely able to locate his writers 
and obtain their consent. The reason 
why publishers have little difficulty in 
contacting an AGAC writer and obtain- 
ing his consent promptly is not hard to 


fathom: writers are intensely eager to, 


have their work performed on. television. 
Many AGAC writers have simply given 
advance blanket consent to their publish- 
ers to avoid the risk that the producer 
400 F.Supp.—48¥2 j 


will, because of time pressures, substi- 
tute a different song. As Chiantia stat- 
ed in a letter to AGAC concerning con- 
sents for background uses (PX 84): 


i . . if we are not able to give 


licenses to TV film producers at $25. . 


per film, or if we have to obtain the 
written consent of each writer for 
each individual use, we would for all 
practical purposes never get the com- 
positions from our catalogs into cur- 
rent TV films other than in a few 
rare instances. The writers who have 
given us their approval are aware of 
the competitive situation which exists 
in connection with the use of music in 
the filmed TV programs produced in 
Hollywood. It is because of that very 
reason that they gave us their okay to 
go ahead.” (PX 84) 
In the same vein, Louis Bernstein of 
Shapiro, Bernstein & Co. wrote AGAC: 


e... Please bear in mind that 
the authors and composers who come 
into our office are desperately hungry 
for performances, which means money 
from ASCAP. A good number of 
writers have urged us to get them 
these performances and stop worrying 
about the AGAC technicalities. Even 
so, 19 out of 20 writers would gladly 
give us any authorization in writing, 
but since we are dealing with several 
thousand writers, it becomes a diffi- 
cult job to be so technical.” (PX 

162) 

There is every reason to believe that 
most writers would either give their 
publishers blanket consent for perform- 
ance licenses, or give it promptly on a 
use-by-use basis, just as they presently 
do regarding synch rights. As Chiantia 
testified: 

“It is no different than the situa- 
tion with respect to synchronization 
rights. Why do you have any greater 
difficulty in this matter than you 
have in synchronization rights? 
There are certain synchronization 
rights that you need that I have to 
get my writer’s permission on and you 
get them. Why suddenly do you have 
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such a great problem in respect of 
getting performance licenses where 
you don’t have that same problem in 
getting synchronization licenses.” (Tr. 
2970) 


8. The Need For Centralized “Ma- 

chinery” 

Although CBS has failed to prove that 
producers seeking performance licenses 
could not identify copyright owners, or 
that the writer consent requirement 
would significantly delay direct licensing 
of performance rights, we agree that di- 
rect licensing on any major scale would 
require some central clearing machinery 
through which transactions could be bro- 
kered. Without such machinery, direct 
licensing might be mechanically feasible, 
but would be a bulky and inefficient sys- 
tem: for a program producer (or an 
agent’such as the Brody Agency) to con- 
tact each of the publishers whose compo- 
sitions interest him, for every program. 
would of course be distinctly time-con- 
suming and expensive. 


In the past, the Fox Agency has re- 
sponded to publishers’ needs for central 
“direct-licensing” machinery for new 
kinds of music rights by expanding its 
long roster of services. Defendants 
argue, accordingly, that music publish- 
ers would turn over the job of clearing 
television performance rights licensing 
to Fox as well. CBS replies that de- 
fendants oversimplify the problem of 
creating machi; Er because there can be 
no assurance inat the For ‘gency will 
agree to take on the job of brokering 
performance rights. Of course, it is 
possible that Fox would refuse the op- 
portunity to expand its business. But 
the lack of hard evidence on the point is 
chargeable to CE” not defendants. 
Never having explored the feasibility of 
direct licensing, CBS has not given Fox 
any occesion to consider the possibility 
of brokering such. licenses. In any 
event, there is no substantial basis for 


concluding that the Fox Agency would - 


not expand its services to include televi- 
sion performance rights, just as it has 
exprnded in the past to meet the need of 
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publishers for a central agency for mov- 
ie performance rights and television 
“synch” rights. However, even if Fox 
were unwilling to take on the job of bro- 
kering performance rights, the creation 
of a new agency modeled along the same 
lines need not be the imposing project 
CBS makes it out to be. Albert Ber- 
man, Fox’s Managing Director, testified 
as follows: 


“Q Mr. Berman, you were asked by 
Mr. Hruska on direct something 
about suppose publishers ask you 
to take over licensing of public 
performances on network televi- 
sion. Do you remember that 
question? 


A Yes. 


Q And as I understood it, you said 
that you wanted to make a study 
before giving a detailed answer. 

A Yes. 


Q Let me ask this, sir: Would the 
task be significantly different 
from the task you now have 
when licensing TV sync rights? 


A Only in numbers. It is certainly 
much more formidable merely be- 
cause the uses would be so much 
greater. But the job could be 
done, I assume, with enough peo- 
ple and enought physical equip- 
ment.” (Tr. 973-74) 


Berman did not testify, and CBS did not 
offer proof, as to how many people and 
how much physical equipment would be 
required. According to CBS’ projec- 
tions, which we adopt arguendo, the 
number of direct licensing transactions 
required eac}. yes, irom outside publish- 
ers we’ : range from approximately 

ur thousand to eight thousand. (The 
iow figure is projected from a period in 
1971 when CBS had three night-time 
musical variety series; the high figure 
is based on a period in 1970 when it had 
seven such programs. CBS does not 
make a projection for the season which 
began in the Fall of 1974, during which 
it offered only one variety serial, “The 
Carol Burnett Show.”) The question is 
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whether CBS’ projection of some 4,000 
to 8,000 transactions would entail a 
large number of complex tasks requiring 
a massive staff, or a simple task repeat- 
ed four thousand times by a relatively 
modest one. CBS’ posttrial submissions 
strain to give the impression that each 
time a producer wished to use a certain 
type of composition, Fox or its newly 
created equivalent in the performance 
rights field would have to contact sever- 
al different publishers, who in turn 
would have to check whether the AGAC 
writers (if any) whose music is involved 
would give their consent to the grant of 
a license, and then begin active price ne- 
gotiations for the song or songs in ques- 
tion. (CBS Post-Trial Brief at 37-44, 
Reply Brief at 39-40) 


It is unrealistic to assume that such 
cumbersome procedures would be in- 
volved in a direct licensing world; in- 
deed CBS’ own papers offer the key to 
streamlining the job. As noted early in 
this opinion, CBS seeks as one form of 
relief in this suit the establishment, un- 


der court supervision, of what it calls a 


“per-use” system. Under the per-use 
system, as outlined by CBS, musical 
compositions would continue to be li- 
censed through ASCAP and BMI, but 
instead of taking a blanket license, CBS 
would license individual compositions, 
for which it would pay a specified fee 
for each use of music from the per-use 
“reservoir.” The fee for each license 


12. The outline of CBS’ “per-use™ proposal 
are set forth at note 7, supra. 


13. Instead of addressing itself to the feasibil- 
ity of a fee schedule in a direct licensing 
world, CBS postulates that 8 central licens- 
ing agency for performance rights would re 
quire a “massive” staff because the negotia- 
tion of such rights would. be more time-con- 
suming and complex than the “cut-and- 
dried” negotiatious which are the rule in the 
television “synch” rights field: setting & 
price for the former would involve factors 
such as the nature and duration of the use 
and the unique attributes of a particular 
song (e. g.. “Happy Rirthday”). The argu- 
ment is without merit. It-is true, as CBS 
points out, that in most cases television 
“synch” rights negotiations are fairly clean 


would be fixed in a schedule reflecting 
the nature of the use (e. g. theme, fea- 
ture or background) and other appropri- 
ate factors, such as duration of use. 
CBS suggests that one convenient way 
to set a fee schedule is to adopt the 
present, formula by which ASCAP and 
BMI give royalty “credits” to their 
members and affiliates. (CBS Post- 
Trial Reply Brief at 71) The question 
which naturally arises, and CBS does 
not answer, is why publishers would not 
readily adopt the same concept of a fee 
schedule 13 under a direct licensing sys- 
tem, in which case a centralized comput- 
er would store information as to prices 
as well as other necessary information 
for each publisher’s catalog. 


Of course, it is not for the court to 
propose a system for direct licensing. 
Nevertheless, on studious review of the 
record, we are left with the belief that 
careful planning would go far to remove 
any significant “mechanical” obstacles 
to direct licensing for performance 
rights. It is true, as CBS points out, 
that new personnel would have to pe 
trained to handle the task. But the only 
evidence on the point indicates that new 
central machinery could be staffed pri- 
marily by clerical personnel, as it is at 
Fox. The period required to train such 
personnel is presumably measured in 
weeks or months, rather than years. 


Such a finding is supported by CBS’ 
own scenario as to how things would go 


cut. However, synch rights and perform- 
ance rights for movies are negotiated in a 
single package; and accordingly the nature 
of the movie rights transaction provides @ 
more relevant basis for determining CBS’ 
argument that performance rights negotia- 
tions would be a complicated matter. As de- 
scribed by Marion Mingle, who handles movie 
rights at the Fox Agency, the increased 
complexity of the performance rights trans- 
action amounts to asking the producer about 
the nature of the intended use and passing 
on the information to the publisher. (Tr. 
870-71, 816-77) Mingle testified that she 
can generally supply quotations to producers 
within two days and, as noted earlier, she 
and a single assistant handle all of the sev- 
eral hundred movie rights licenses Fox is 
sues each year. 
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in the event it prevailed in this suit: ei- 
ther of its proposed forms of relief—the 
establishment of its “per-use” system 
under ongoing court supervision; or a 
mindatory injunction against the issu- 
ance of blanket licenses to any network 
by ASCAP and BMI—would require the 
development of “machinery” at least as 
extensive and very much of the same 
pattern as that involved in a direct li- 
censing system under the consent de- 
crees. For example, if CBS won an in- 
junction against the issuance of blanket 
licenses, it wouid of course be faced with 
the very same mechanical “barriers” to 
direct dealing of which it now complains 
so strenuously. Nevertheless, Donald 
Sipes, CBS’ Vice President in charge of 
business affairs and planning for ihe 
network, freely conjectured that in such 
an event the lack of “machinery” would 
pose no problem because ABC-TV and 
NBC-TV would be “in the same boat”: 
“A Under that assumption, all three 
networks are in the same boat. 
In other words, neither one of 
the three—that’s bad English — 
but none of them have a competi- 
tive advantage, you see, over the 
others. 


Q Assuming that, then what? 


A Assuming that with a lot of 
struggle and some chaos up 
front, I think again that the ma- 
chinery necessary to broker deals 
between the sellers and the buy- 
ers in this situation will spring 
up to fill that gap. There is a 
need, there is money to be made, 
and people will spring into that 
breach to fill that need and make 
it happen. And deals, direct 
deals will be made for musical 
compositions between buyers and 
sellers. 


Now, I do believe, of course, that 
it will take some time for that 
machinery to develop up front, 
but of course all three networks 
in that situation would have that 
same problem. 


a nee 


Q Suppose, Mr. Sipes, the injunc- 
tive order, in other words the or- 
der prohibiting ASCAP and BMI 
from licensing television net- 
works, the effective date of that 
order was deferred for a period 
of, let’s say, a year. Would that 
remove the struggle you men- 
tioned earlier in your answer? 
Would that solve that problem, in 
your mind? 


A I think that during that time the 
machinery would develop, yes, 
sir.” (Tr. 79-80) 


[11] As we view the matter, CBS is 
not entitled to relief in this suit simply 
for the purpose of insulating it from the 
risk of competitive disadvantage vis-a- 
vis other networks if it makes the busi- 
ness decision to experiment with a new 
method of music licensing. If CBS’ 
Vice President in charge of the very 
subject at hand concedes that within one 
year suitable machinery would “spring 
up,” no reason appears on this record 
why it could not in any event plan to 
change over to direct licensing, effective 
one year hence, without a court order to 
spur the effort. 


CBS’ sole response is that copyright 
proprietors would not of their own ac- 
cord leave the safe haven of ASCAP and 
BMI and expend their resources to set 
up the machinery for direct dealing be- 
cause they are afraid to engage in price 
competition for their works; and that 
only a court order could provide the 
“signal” that they must do so. The ar- 
gument is unpersuasive. Assuming that 
copyright proprieters would in fact be 
willing to deal with CBS producers—a 
conclusion we reach in the next section 
—they would logically create an effi- 
cient mechanism to facilitate it (as they 
have in the case of other music rights), 
if only to hold down their own costs. In 
any event, the cost of creating new ma- 
chinery would be passed on to music us- 
ers, just as it is at present through 
ASCAP, BMI and the Fox Agency. 
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In sum, as stated earlier, CBS might 
well have “machinery” problems if it 
cancelled its blanket license “tomorrow.” 
But this is not proof that defendants 
have created “barriers” to direct licens- 
ing in order to compel CBS to take a 
blanket license; it is just as consistent 
with the fact, which the evidence estab- 
lishes, that no one, including CBS, imag- 
ined that the blanket license would lose 
its charms until shortly before this suit. 
Because CBS does not claim that it 
would commence direct licensing tomor- 
row (although its counsel often ques- 
tioned witnesses on the assumption that 
it would), the relevant question is 
whether t' 2 relatively modest machinery 
required could be develcped during 4 
reasonable planning perk 3. The evi- 
dence establishes beyond doubt that it 
could. 


IX. 


Would Copyright Owners Attempt 
to Thwart Direct Licensing? 


A. The Nature of CBS’ Proof 


In the absence of proof that direct li- 
censing is unfeasible because of mechan- 
ical obstacles CBS’ case rests primarily 
on its claim that copyright proprietors 
would refuse to deal directly if CBS 
asked, or at least make it such an ar- 
duous and expensive proposition that 
CBS would be forced to resume the blan- 
ket arrangement. (CBS Post-Trial Re- 
ply Brief at 29) Indeed, in a substan- 
tial sense, the “disinclination issue,” as 
it has come to be called in the course of 
the lawsuit, is the major factual issue in 
the case. As CBS’ post-trial papers rec- 
ognize, even questions such as mechani- 
cal feasibility hinge almost exclusively 
on the willingness or unwillingness of 
the defendants to smooth CBS’ course or 
obstruct it, as the case may be. (See, e. 
g., CBS Proposed Findings at 45-47) 

Such a claim is difficult to prove even 
in the best of cases, and the present suit 
is no exception. CBS’ Vice President 
Donald Sipes testified that CBS has nev- 


er sought a direct license. The three 
CBS witnesses who predicted that writ- 
ers and publishers would refuse to deal 
with producers were Sipes, and produc- 
ers Robert Wright and Edward Vincent. 
Their testimony on the point was unim- 
pressive, particularly inasmuch as none 
of them had ever spoken to a publisher 
or a writer in relation to performance 
rights licensing. Vincent’s direct testi- 
mony is representative: 

“Q Leia go back to the delays you 
said you anticipated getting a sec- 
retary on the telephone, et cetera. 
Don’t you think that copyright 
proprietors are going to see to it 
that all those delays are removed 
in this world in which the CBS 
Television Network has cancelled 
its ASCAP-BMI licenses? 

No, I don’t believe that because I 
am assuming on the basis of this 
particular lawsuit, that ASCAP 
and BMI like things the way 
they are. 

If you are asking me to assume 
that they are going to have a pa- 
rade for me if I tell them in 
front I am going to run an end 
run around their entire organiza- 
tion and attempt to deal direct 
and circumvent the ASCAP and 
BMI— 


THE COURT: I don’t think 
that is the question Mr. Hruska 
asked you. I think he sked you 
whether you wouldn’t expect the 
copyright owners to make quick 
arrangements to deal with you if 
CBS didn’t have a— 

No, sir, I don’t, and that’s the 
reason I don’t. I don’t believe 
that they would want to see that 
particular system succeed. 


THE COURT: Do you have any 
basis for saying that? 

THE WITNESS: Well, as I be- 
gan to state before, your Honor, 
there is a system under which 
they are operating now, which I 
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assume for them is a very good 
system and that they like—” (Tr. 
636-37) 


* M * E + A 


“THE WITNESS: Your Honor, 
it is my opinion that we are talk- 
ing about members of a group, of 
a group that has banded together 
for a very specific reason, and 
they have sought the shelter of 
this group for good and reason- 
able reasons, again, I assume. 

You are also asking me if I think 
that I am going to expect them 
to want to deal with m ? 

THE COURT im. 


THE WITNESS: To come to- 
ward me and say, ‘Yes, let’s make 
a deal,’ after I have circumvented 
their group. 

No, your Honor, I don’t believe 
that prudent business sense dic- 
tates that I should believe that. 
THE COURT: I mean that’s 
just on your general experience, 
you are saying that? 

THE WITNESS: Yes, sir.” 
(Tr. 639-40) 


Despite the testimony of Sipes, 
Wright and Vincent that many if not 
most ASCAP members and BMI affili- 
ates woujd be “disinclined” to deal di- 
rectly with producers for performance 
rights, none of them could give the 
name of even one actual publisher or 
writer whom they thought would fall into 
that category. Sipes has never spoken 
to a copyright owner. (Tr. 204, 358). 
Wright, who is associated with “The Car- 
ol) Burnett Show,” was “confident” that 
ASCAP members erau be reluctant to 
deal with him, but was certain that Joe 
Hamilton, who wrote the theme music 
for the show would be inclined to deal 
(Tr. 489). Edward Vincent, of the Jim 
Nabors show, stated that the two writ- 


ers with whom he had actually worked- 


would deal with him (Tr. 726). CBS’ 
economist Franklin Fisher, also 2x- 
pressed the view that ASCAP members 
would be reluctant to deal but, like 


Sipes, he has never spoken to a writer 
or publisher (Tr. 4853). 


In the absence of evidence that any 
ASCAP member or BMI affiliate has 
ever refused or even threatened to 
refuse to grant CBS direct performance 
rights for any composition, CBS offered 
evidence as to (1) the strong economic 
incentives which would deter copyright 
proprietors from direct dealing (2) the 
experience of the Minnesota Mining and 
Manufacturing Company (the “3M” in- 
cident) in direct licensing its music 
needs for a background r ¢ tape and 
tape-player which it marketed in the 
mid-1960’s and (3) the ease with which 
defendants could thwart a direct licens- 
ing attempt by CBS, by exacting premi- 
ums for the licensing of music already 
taped or filmed, (music “in the can”) 
which has until now been covered by a 
blanket license. 


B. The Alleged Incentives to Refuse to 
Deal 


CBS’ Post-Trial papers postulate 
the fact, which we adopt arguendo, that 
participants in the market for perform- 
ance rights are rational businessmen 
motivated by the wish to maximize prof- 
its. It excuses its failure to pursue al- 
ternatives to the blanket license by 
arguing that “no reasonably prudent 
manager of a television network” would 
subject his company to the risks in- 
volved. (CBS Proposed Findings at 33, 
36) By a similar line of reasoning CBS 
contends that no prudent copyright pro- 
prietor would voluntarily relinquish the 
bargaining leverage and shield against 
price. competition- which ASCAP and 
BMI provide. According to CBS’ theory 
of the case, these essentially hypotheti- 
cal facts establish both the restraint (i. 
e., the unavailability of the direct licens- 
ing alternative) and the threat of loss 
(i. e„ the economic risk involved in the 
attempt). We are skeptical of the valid- 
ity of this general approach, for the is- 
sue is not what CBS or copyright pro- 
prietors perceive their respective risks 
to be, but whether CBS has established 
that its fear that copyright proprietors 
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would in fact attempt to thwart a direct 
licensing attempt is justified. With 
that caveat, we turn to the relevant evi- 
dence. 


It is true, as CBS relentlessly empha- 
sizes, that most of the writer and pub- 
lisher witnesses whe testified, by deposi- 
tion or at trial, expressed a strong pref- 
erence for the blanket licensing system. 
The preference is no surprise in view of 
the fact that the blanket license is the 
only way in w ch performance rights 
have been marketed to television net- 
works for nearly thirty years. More- 
over, the writer-publisher testimony es- 
tablishes that, from their standpoint, the 
system is trouble-free and self-executing 
and the financial rewards are satisfacto- 
ry. None of them expressed the wish to 
exchange their present, relatively un- 
complicated way of doing business for 
what they viewed as a new mode involv- 
ing unfamiliar procedures and possibie 
financial uncertainty. 


CBS stresses selected portions of the 
deposition testimony of several publisher 
witnesses who expressed themselves vig- 
orously when asked to comment on such 
questions as the possibie prohibition of 
the blanket licensing system. Several 
common themes pervade the portions of 
their testimony which CBS stresses: the 
recognition that there is a large number 
of publishers and writers who would be 
competing for exposure on the CBS net- 
work: that mar of them might face fi- 
nancial difficulties as a result of possi- 
ble intense competition in a very limited 
market; and the strong preference for 
licensing through ASCAP and BMI, 
which have a measure of bargaining 
clout in dealing with CBS, the world’s 
largest “consumer” of music. 


We may agree that the cited testimo- 
ny proves that writers and publishers 
prefer the present system and are appre- 
hensive of dealing directly with CBS. 
However, this by no means proves the 
sbverse: that copyright owners would 
refuse to deal with CBS if it discontin- 
ued its blanket license and insisted upon 
dealing on a direct licensing basis. In- 


deed, the snippets of testimony on which 
CBS relies are replete with the Darwini- 
an imagery of cutthroat competition 
among hungry publishers and writers 
seeking network exposure. The colorful 
deposition testimony of Leon Brettler, 
an officer of Shapiro, Bernstein, Inc., is 
an example: 
“Q Do you think that there would be 
a good deal of price cutting by 
publishers in the licensing of 
performance rights to television 
networks? 


In this case I haven't got the 
slightest hesitation of saying not 
that I know, but I am virtually 
positive there would be a deluge 
of price cutting bordering on the 
cutt1roat nature that would lead 
to mutual self-annihilation. 


“I mean among us competitors 
who would be so desperate and 
jockeying for position, none of us 
having any strength, dealing 
with one huge user or an indus- 
try that is a huge user, consist- 
ing of three main entities and w 
only have those three doors opei. 
to us and all 4000 of us converg- 
ing through that door, I think 
there would be tremendous 
amounts of concessions and price 
cutting and deals.” ‘Dep. 295- 
98) 
* MO MA * * 

“I think that it would have sub- 
stantial impact across the board, 
even to the big companies 
Ea the largest music pub- 
lisher is still David compared to 
the Goliath of the television in- 
dustry. The so-called top ten are 
stil! Davids compared te Goliath 
and the only time tha. | have 
ever heard of David whipping 
Goliath was in the Bible. Usual- 
ly Goliath swamps Da * 
(Dep. 302-03) 

We do not view this testimony as aiding 

CBS' case. It tends rather to establish 


ve- wane e 


een erra pren Pr 
Za an go erren erara e em 


768 400 FEDERAL SUPPLEMENT 


that copyright owners would line up at 
CBS’ door if direct dealing were the 
only avenue to fame and fortune. 


More significant, however, is the fact 
that, when read in their entirety, the 
depositions take on an entirely differ- 
ent hue. For example, Brettler testified 
that “there is no question of the fact 
that we would negotiate something” if a 
producer requested performance rights 
(Dep. 184-85), and that “hordes” of oth- 
er publishers would do the same. (Dep. 
304-05) Edwin H. Morris, who oper- 
ates another publishing company, ex- 
pressed anxiety similar to Brettler’s. 
However, far from stating that he would 
not deal with CBS, he testified: 


“Q Let us assume that telephone 
does ring, that you are ap- 
proached by producers and/or 
network people who are interest- 
ed in obtaining direct licenses to 
the compositions or various of 
the compositions in the Morris 
catalog. Do vou talk to these 
peopie ? 

Yes. 


Q Do you invite them to come into 
your office? 


A I will even go to theirs.” (Dep. 
211-12) 


The conclusion that CBS has failed to 
prove that the “disinclination” of writ- 
ers and publishers to leave the blankct 
system would ripen into a refusal to deal 
directly is Jortified by the trial testi- 
mony. Although most of the writers 
and publishers who testified expressed 
concern similar to those of CBS’ deposi- 
tion witnesses,’ all but one of them tes- 
tified that he or his company would ne- 
‘gotiate directly with CBS for perform- 
ance rights, and most of- them believed 
that their attitudes were representative 
of others in their position. For example, 
Arnold Broido, President of the Theo- 
dore Presser Company, testified : 


i4. We note in passing thet only one of 
the four deponents on whose testimony CBS 


OS a a etea ere ee 


“Q -+ E E 
“Let us suppose there came a 
time when CBS no longer held }j- 
censes from ASCAP and BMI 
and came to you to negotiate or 
seeking to negotiate direct licens- 
es with you for public perform- 
ance of compositions in your rep- 
ertory. 
What would be your reaction? 


We would deal with them, of 
course. 


Would you tell us why? 


Well, there is really very little 
else that we could do. We would 
have no choice in the matter. 
We would regret it because, ob- 
viously, it would be an inconven- 
ience to us and we would regret 
the breaking of the relationship 
but we would deal with them.” 
(Tr. 3492-93). 


Broido also stated that: 


“the publishers would by and large 


alle {iik ces r anrore elea wha 
came to them.” (Tr. 3498) 
Salvatore Chiantia, President of the Mu- 
sic Division of MCA, Inc., testified : 

“My primary responsibility is to get 
my music played. To get it exposed. 
And if I have to go to CBS in a direct 
licensing scheme, I am going to go. I 
am not going to sit back and say, I 
hope you fail. I want you to use my 
music and I am going to try to make 
it work.” (Tr. 2957) 


“There are only three games in 
town. I have to play one of three 
games. If we are talking about televi- 
sion, there are only three games in 
tewn. If I am effectively cut out 
from one, I only have two more to 
play with.” (Tr. 2947) 


The response of the composers who 
testified was similar to that of the pub- 
lisher witnesses. For example, the dean 


relies in support of the “disinclination” issue 
was called by CBS to testify at trial. 
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of American composers, Aaron Copland, 
expressed reluctance to change the blan- 
ket arrangement, but testified iat he 
would engage in direct dealing if neces- 
sary: 

“Q Now, it has been suggested in 
this lawsuit that in the event that the 
Columbia Broadcasting System Televi- 
sion Network for some reason or an- 
other no longer held a license from 
ASCAP and BMI it might come to 
you, as an individual copyright propri- 
etor, as an individual composer, and 
seek a license from you for the right 
to perform your copyrighted work or 
works. 


I would like to ask you, sir, whether 
if someone from Columbia came to see 
you you would be inclined or disin- 
clined to deal with them or what 
would your reaction be? 


A Well, I think I would be rather 
regretful about the need to individual- 
ly concern myself with the licensing 
of a particular work, since the present 
arrangement takes care of a great 
many of those chores, as I would 
think of them, and it seems a comfort- 
able arrangement as it now exists, 


fenm anp standroint at anv rato 
STOM our STANAG pPOINT at any ra 


Q If, however, tue question were 
squarely put to you, will you deal with 
CBS or will you refuse to deal with 
CBS, what would your answer be? 


A Well, I think my answer would 
be that of most composers. If they 
want to get a performance, they will 
de what is necessary to get the per- 
formance and if they have to deal 
with CBS, they would, I suppose, 
agree to deal with them.” (Tr. 3485- 
86) 


Composer John Green testified to the 
same effect: 


“Q Mr. Green, suppose the follow- 
ing hypothesis. That CBS canceled 
its ASCAP blanket license and NBC 
and ABC continued to hold blanket li- 
censes from ASCAP and suppose that 
either CB3 or a producer of a CBS 
film series show came to you and 

402 F.Supp.——149 
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sought to engage *~1 to write the 
background and theu . music for the 
show. 


Would you be inclined or disinclined 
to negotiate with him for the writing 
of that music? 


A I would be inclined to negotiate 
with him. 


Q Do you have an opinion as to 
whether other background writers and 
composers would be inclined or disin- 
clined to negotiate with CBS or its 
producers in that situation? 


. - 7 LA * E 


Q Do you have an opinion? 


A I know how I would like to an- 
swer that question. I don’t have an 
opinion but I would be surprised if 
they didn’t feel exactly as I do. 


MA BA * MA * 7. 


Q Mr. Green, can you tell us why 
you would be inclined to negotiate 
with CBS or the producer of the CBS 
show in that situation? 


A For the following reasons. I 
like to think that part of my motiva- 
tion is aesthetic and artistic, but I am 
also a fellow who errns his living by 
the making of music in various forms. 
I am also an artist who derives only 
secondary pleasure from thinking how 
great my music is when I hear it in 
my head. 


I like to hear it performed and I 
like to get paia for hearing it per- 
formed and you referred to [CBS]— 
would I be inclined to negotiate with 
[CBS] for the performance? Well, 
they are one of the principal outlets in 
the world for the performance sf mu- 
sic and I want my music to be per- 
formed, I want the public to hear it, I 
want to get paid for it and I would be 
totally inclined to negotiate with any- 
body who would like to use it. 


Q Mr. Green, you have also told us 
that in addition to your work as a 
background composer you have writ- 
ten songs in your music career. 
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Suppose in that situation we posited 
just a moment ago, CBS canceling its 
ASCAP license, suppose one of your 
publ.shers called you up and told you 
that the producer of a CBS variety 
show is interested in using one of 
your compositions, one of your songs, 
on a show, and he asked you for your 
opinion or view, would you be inclined 
to recommend that he license or nego- 
tiate with CBS or the producer or 
would you recommend that he not ne- 
gotiate with CBS or its producer? 

- would recommend that he ne- 
gotiate. 

Q And why? 

A Because I would want my song 
to be exposed and I would also want to 
derive the revenue that would come 
from such a source as [CBS] for that 
exposure.” (Tr. 3457-60) 


Perhaps it is not surprising that Wal- 
ter Dean, who was called by CBS, was 
the only witness to testify that the nub- 
lishers for whom he worked would prob- 
ably refuse to grant licenses to CBS. 
The publishers are April and Blackwood, 
companies which CBS owns, and whose 
catalogs consist mostly of copyrights 
owned by CBS as well. 


Although the testimony of the writer 
and publisher witnesses persuasively 
suggested that they would deal directly 
with CBS, at least ex necessitate, our 
conclusion that CBS has not proven that 
they would refuse to do so does not rest 
solely on their testimony. The ex.ensive 
evidence on the nature of the music in- 
dustry amply confirms the proposition. 


The two most salient features of the 
television music market are the enor- 
mous value to copyright proprietors of 
network exposure and the markedly lim- 
ited opportunities for securing it. 
Copyright proprietors are cager to have 
their music performed on television not 


simply to earn performance royalties _ 


distributed through ASCAP and BMI, 
but because a television performance be- 
fore millions of viewers is the most ef- 


fective way to sell phonograph records 


an het music, and to generate per- 
formances by other music users. No 
‘ess than eleven witnesses testified to 
the compelling desire of writers and 
publishers to gain television exposure 
for their music. To that end, publishers 
regularly direct extensive promotional 
efforts toward the networks, including 
the mailing of advance copies of sheet 
music or recordings to producers, per- 
formers and musical directors of televi- 
sion shows. Some publishers use promo- 
tional brochures or other written mate- 
rials: others solicit by telephone. The 
record establishes beyond doubt that 
even in what CBS characterizes as a 
comfortable, blanket license world devoid 
of price competition, television network 
performances are highly sought by copy- 
right owners. 


The eagerness, and occasiona! despera- 
tion, of copyright proprietors is height- 
ened by the fact that there are so few 
opportunities to win the prize. There 
are only three television networks and, 
as noted earlier, few programs which 
make appreciable use of previously pub- 
lished music; most programs either use 
no music at all or “inside” theme and 
background music published by the pro- 
ducer. The testimony of Alan Shulman, 
- Vice President of the Belwin Mills Pub- 
‘ishing Corp., aptly summarizes the situ- 

m: 

“Q Are any of your promotional 
activities aimed at getting your music 
played on network television? 


A Yes. But there are very, very 
limited number of opportunities to do 
this. For example, because of the 
number—well, they are limited prett? 
much to the variety shows that appear 
on the television networks and these 
are fewer in number of recen’ years 
than they were previously. 

Q Why are your opportunities lim- 
ited to the various shows? 

A Well, because the other shows 
are basically prerecorded. Prefilmed, 
et cetera. The series, et cetera, are 
done and produced beforehand and the 
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music that is performed and synchro- it ow. 3 radio and television stations in a 
nized and used in thore programs are number o major metropolitan areas. 
pretty must controlled by the produc- On CBS’ own thecry that composers and 
ers of the part) ular prog publishers belong to the race of econom- 
And these producers, in fact, very ic men, it is doubtful that any copyright 
often are publishers themselves who owner would refuse the opportunity to 
control the publishing right» and, nat- have his music performed on CBS, much 
urally, are not too happy to use other les: wish to incur CBS’ displeasure. It 
people's music unless they 7bsolutely would risk not only the loss of CBS per- 
have to because there is income from formance royalties, but royalties from 
the sale of records sold by CBS subsidi- 


KE TEZ 3083-84) 

aries and from racic, ST of their rec 
In fact, apart from variety programs. ords on fourteen radio stations operated 
producers seldom “have to” use “other by CBS in the seven largest cities in the 
people’s music.” With rare exceptions, nation. 
a considerable number of copyrighted Moreover, many of the largest pub- 


songs are suitable for any use a produc- lishers are, like April and Blackwood, 
nid esko in mind. greet etzi subsidiaries of arre entertainment com- 
copyrighted composition is P entea ical- panies. A number of the named defend- 
ly or aesthetically “unique and its ants “beiz parent corporations are 
uniqueness 18 dignified by copyright. progra: ackagers or movie distributors 
iz alk none of the four million compo- who compete to sell their products to 
sitions in the ASCAP and BMI reperto- cps. For example Famous Music is 
ries is unique in the mind of a television owned by eg and Leeds Music is 
_ ose tap CBS’ producer witnesses owned by Universal. The royalties re- 
Wright and Vincent. testified that “any ceived by these publishing a absidiaries 
number” of songs would fit a producers are a small fraction of the amount CBS 


intended use and that “there would al- pays for the program or film. it would 
ways te, obviously, alternates " (Tr. Se a rhetorical question to ask whether 

419, 586) Copyright proprietors are such producers would risk the sale of a 

keenly aware that their compositions are program package to CBS because of the 

substantially interchangeable with the disinclination of its publishing subsidi- 

compositions of other writers and pub- ary to engage in direct dealing for the 

lishers, a factor which coulè vell be ex- music performance rights. 

pected to dissipate any “dis ginetan 

to deal with CBS, which might other- C. The “9M Incident” 

wise exist. In support of its disinclination theory, 
rmous power with- CBS alsc relies heavily on the experience 
in the music industry supports the testi- of the Minnesota Mining and Manufac- 
mony of be writers and publishers who turing Company (2M) which sought di- 
said they would engage in. direct licens- rect licenses from publishers in connec- 
ing. CBS is far more than a television tion with its marketing, in the mid- 
is, as Michael Dann, former 1960's of a tape and tape player (the 
President of CBS in charge M-700 project) designed to provide 24 
of programming testified, “The No. 1 hours of background music. The M-700 
outlet in the history of entertainment” was designed for use in small commer- 
and “the giant of the world in the use of cial establishmerts, such as restaurants, 
music rights.” (Tr. 3374) CBS is the stores, and doctors’ and dentists’ 
largest manufacturer and seller of rec- atez To this extent, the M-700 was 
ords and tapes in the world (Tr. 4615); similar to the packages offered by other 
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network. It 
Senior Vice 


1S. We assume that the 3M project was not designed for the extensive play it has received in 


federal court. 


Za 
—_ 


aran nar ETETE 
eren Gk EE Rim T A 
— erar ET e e 
< 


ed TR > “eat TEZ GETE dd Oera 
pek ETSA a x pz de d Ld d > d LA e ‘as E eei 
er ere aiteke a EEEa E E E Ga SS 
EZE, Green Zr Bedera SZ et 
p a E eenean ‘Sa seria dia = ido MEET, PATSA IEA E gu EEE ` 
172 400 FEDERAL SUPPLEMENT 


vendors of background music services 
such as the well-known Muzak. In one 
important respect, however, it was dif- 
ferent: 3M planned to sell its tape out- 
right, while other vendors leased theirs 
for a limited term. 

3M retained Allen Arrow, an attorney, 
to negotiate performance licenses for the 
M-700. Initially, Arrow approached 
ASCAP for licenses but during the 
ensuing discussions several problems 
arose. For example, ASCAP wanted, 
and 3M did not want, different rates for 
different classes of users. According to 
Arrow, ASCAP took the position that 
the consent decree, which prohibits it 
from discriminating between similarly 
situated licensees, barred it from offer- 
ing a “one class” license because it would 
discriminate against vendors of back- 
ground tape systems for larger .stablish- 
ments, such as Muzak and Seeburg. In 
addition, ASCAP found serious difficul- 
ty in 3M’s proposal to sell its tape out- 
right because ASCAP woulc be required, 
after the expiration of an initial three 
year license term, either to try to reli- 
cense 3M’s customers for a renewal term 
or, if they refused, to fight a losing bat- 
tle trying to police possible infringoment 
in a number of small establishments 
whose individual royalty payments would 
amount to some $10. per year. Al- 
though 3M, as a potential user, was enti- 
tled to invoke the licensing and rate-fix- 
ing procedures available to it under the 
consent decree, Arrow testified that 3M 
chose not to take that course because of 
time pressures in assembling the project 
and other such faciors. In the circum- 
stanczs, ASCAP suggested to 3M that it 
deal directly with copyright proprietors.!* 

There is considerable evidence that 
the publishers 3M approached viewed 
the M-700 proposal with some reserva- 
tions. Some of them were concerned 


16. Because 3M was able to license its needs 
for BMI music from BMI, it did not seek li- 
censes from its affiliates, 


17. 3M’s first offe- to ASCAP was $27. per 
tape for three y-ars (3M PX 2). ASCAP 
was asking between $21. and $30. per tape 


LTE ee, Gureari 


about the novel form of license 3M 
sought; others about the policing prob- 
lem; others about the amount of money 
involved; and still others about the im- 
plications of such a proposal! for the tra- 
ditional ASCAP structure and their cus- 
tomary way of doing business. Never- 
theless, 3M signed contracts with 27 of 
the 35 publishers it approached. It ob- 
tained all of the music it needed within 
its t me schedule at a cost of about three 
quarters of the amount of its first offer 
to ASCAP. Shortly thereafter, 3M be- 
gan another successful program to ob- 
tain licenses for a second series of M- 
700 tapes. 

Although the statistics do not favor 
its case, CBS stresses the fact that 3M 
was able to reach agreement with “on- 
ly” 27 of the 35 publishers it approach- 
ed. It argues that a large music user 
like CBS could be expected to meet 
considerably greater resistance in a 
direct licensing effort than 3M, whose 
rather riodest needs for direct licenses 
could not have threatened to topple the 
ASCAP structure. Defendants argue, 
on the other hand, that the 3M incident 
demonstrates that direct licensing is fea- 
sible. Ii points te the fact that, in the 
last analysis, 80% of the publishes 3M 
approached put aside whatever “disincli- 
nation” they might otherwise have had 
to direct dealing, and engaged in busi- 
ness negotiations over a business propo- 
sition. 

We hesitate to give important weight 
to the 3M incident as evidence of the 
likelihood that copyright proprietors 
would attempt to frustrate CBS’ efforts 
to engage in direct licensing. In the 
first place, 3M is hardly as large a mú- 
sic user as CBS. Moreover, it sought li- 
censes for a highly fragmented group of 
small users, rather than for a huge tele- 
vision network. Finally, the form of li- 


per year, or a total of $63. to $90. per tape 
for the initial license period (8M PX 7). 
For its direct licenses, 3M paid $21. per 
tape per year. Thus, it paid $6. less per 
tape than the amount of its first offer to 
ASCAP. 
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cense which 3M _ solicited, involving a 
package of compositions from a publish- 
er for a three year term is not compara- 
ble to a license for one performarce of a 
single composition before an aud ence of 
millions. In short, CBS and copyright 
proprietors would be trading for a very 
different horse than did 3M and the 
publishers which it approached. More- 
over, the evidence as to the 3M incident 
was developed in large part through doc- 
uments and deposition testimony; and 
included considerable hearsay in the tes- 
timony of Allen Arrow, We cannot give 
significant weight to arguments as to 
the state of mind (e. g., disinclination) 
of the publishers approached by 3M 
based on such evidence. Nevertheless, 
CBS has made the 3M incident a central 
part of its disinclination claim. For the 
reasons set forth below we find that the 
incident, if it proves anything at all, es- 
tablishes that copyright proprietors 
would deal with GBS for direct licenses. 


In our view, the bare fact that 8 of 35 
publishers were unwilling to sign a con- 
tract with 3M has no legal significance; 
the only relevant question is why they 
did not. To the extent that the motiva- 
tions of the unwilling publishers can be 
gleaned from this recor’. it appears that 
general opposition ‘| < rect licensing 
and loyalty to ASE played a very 
small part; and that i: general where 
3M’s proposals were rejected there were 
legitimate business objections to them. 
We detail some of these below. 


1. 3M’s Negotiations With Pub- 
lishers 
Chappell & Co., Inc. was the first pub- 
lisher 3M approached. Initially, it 
found 3M’s offer very attractive, but 


` ultimately refused it because of concern 


that the sale of the M-700 tape would, 
in effect, put a perpetual free perform- 
ing right in the hands of 3M’s purchas- 
ers unless ASCAP licensed and policed 
those rights. Chappell’s concerns ap- 
pear to have been justified because, as 


18. However, ASCAP and 3M subsequently reached a; 


third series of tapes, the “M-1200”. 


matters turned out, only about a third 
of 3M’s purchasers agreed to pay for 
licenses to use their tapes after expira- 
tion of the initial three year term. 


3M next approached MPHC, a pub- 
lishing company owned by Warner 
Brothers. MPHC'’s initial response was 
favorable, but the MPHC official autho- 
rized to make a final agreement was ill, 
tions. By the time he had been replaced, 
and died during the course of negotia- 
3M had met its licensing needs. In 1967, 
3M negotiated and reached oral agree- 
ment with MPHC for licenses covering a 
subsequent series of tapes, but 3M then 


decided nct to consummate the transac- 
tion. 


Like Chappell & Co., Famous Music 
Corp expressed serious reservations 
about the Possibility of policing the re- 
newal term performance rights, and aft- 
er consulting ASCAP it rejected 3M’s 
proposal. In 1967, Famous resumed ne- 
gotiations with 3M for a second tape se- 
ries and a tentative agreement was 
reached, but 3M dropped the proposition 
because at that point it expected to 
make a bulk licensing agreement with 
ASCAP covering the second Series, 
which as matters turned out, did not 
materialize.18 


The Edwin H. Morris Company did 
not accept the 3M proposal because it 
thought, in Morris’ words, that 3M was 
“trying to get something for virtually 
nothing.” (Dep. 131) The evidence es- 
tablishes that Morris had completely 
misunderstood the amount of money 3M 
was actually offering; and that he 
would have negotiated if there had not 
been a failure in communication. (Dep. 
129-31, 137-41) 


Irving Berlin Music, Inc., initially 
turned down the 3M offer for reasons 
which are not clear. It appears to have 
been reluctant to license except through 
ASCAP, largely because 3M Proposed to 
use too small a number of Berlin sonps 
to make a different decision worthwhile. 


greement on a license package for a 
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Berlin changed its mind as to the second 
tape series but again 3M. bucked out in 
anticipation of licensing these later 
tapes through ASCAP. 


By the time 3M approached The Rich- 
mond Organization it had made sizeable 
deals with other publishers. According- 
ly, it was unwilling to guarantee the use 
of a sufficiently large number of Rich- 
mond songs to make the transaction at- 
tractive. Negotiations broke down on 
that issue. For Richmond, as for other 
publishers, policing was a problem di- 
rectly related to the number of songs to 
be used: above a certain threshold, the 
cost of relicensing and policing might 
have become economically worthwhile. 
For Richmond, that threshold was not 
reached. Subsequently, Richmond con- 
i 1 3M’s representative to express its 
iucerest in the 3M program, but because 
3M wished to use only about 12 Rich- 
mond songs, negotiations again fell 
apart. 


In addition to these publishers, 3M 
failed to- conclude agreements with Rob- 
bins, Feist & Miller, Bregman, Vocco & 
Conn, and Frank Music. The first two 
publishers were the only ones whose re- 
luctance to deal appears to have been 
motivated from a sense of devotion to 
ASCAP. Frank Music refused 3M’s of- 
fer for the initial series of tapes be- 
cause, like Rick:nond Brothers, it was 
concerned about the related problems of 
policing and the number of tapes to be 
used. However, it approached 3M to ne- 
gotiate a license for the second series of 
tapes and agreement was reached. 


We conclude, that, at best, the 3M in- 
cident does not favor CBS’ case. The 
publishers which 3M contacted were of- 
fered varying proposals and responded 
as they thought appropriate to their re- 
spective legitimate business interests. 
Four fifths of them accepted the propos- 
al, the remainder rejected it; and some 


rejected it the first time around but. 


sought to be included in 3M’r second se- 
ries. The evidence contains no breath 
of parallel conduct. Those who had 


fears relating to the problem of relicen- 


sing and policing proved to be justified 
in their fears. Virtually all the publish- 
ers responded to 3M’s unusual proposal 
as essentially a clean-cut business propo- 
sition; none of them refused entirely to 
negotiate with 3M. On such a record, 
no general inference of unwillingness to 
engage in direct dealing with 3M can be 
drawn. Even if it could be, it would be 
unwarranted to impute any such infer- 
ence to the very different circumstances 
prevailing in the market for perform- 


E 


ance rights to music used on CBS. 


2. The AGAC Ploy 


CBS also stressed the role played by 
The American Guild of Authors & Com- 
posers (AGAC) in the 3M incident in 
voicing opposition to the issuance of di- 
rect licenses by their publishers. 
AGAC, which is not a party to this ac- 
tion, is a trade association of some 2,400 
composers whose traditional concern has 
been the problems of composers in deal- 
ing with their publishers, such as the 
proper calculation of royalties. About 
8% of the writer members of ASCAP 
and writer-affiliates of BMI are AGAC 
members. 


omplained to 
publishers or to ASCAP and BMI that 
the interests of its members were not 
being protected. However, it has never 
brought suit against anyone: its princi- 
pal technique appears to be the enthu- 
Siastic use of rhetoric. 


AGAC’s role in the 3M incident fits 
this general patterr.. Although AGAC 
responded to the news that publishers 
had granted licenses to 3M in its typi- 
cally vociferous way, the actions it took 


. in opposition to the 3M program were 


untimely and ineffective. 3M started to 
negotiate with publishers in October, 
1964, and by June of 1965 had already 
licensed the first series of tapes. It was 
not until November of 1965 that AGAC 
sent a form letter to publishers protest- 
ing that they had failed to secure writer 
consent for certain songs covered by 
AGAC contracts and Suggesting that 
publishers refrain from licensing 3M. 
However, the AGAC letter clearly had 
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no impact on 3M’s efforts: it was circu- 
lated after licenses had been obtained 
for the first series, and after the eight 
publishers who declined the 3M proposal 
had told 3M of their decision. To this 
day 3M has continued to obtain licenses 
for its M-700 series directly from pub- 
lishers. AGAC nas not even attempted 
to lobby against the practice since 1966. 

As CBS points out, a “radical” wing 
of AGAC which styled itself the West 
Coast Committee, criticized the AGAC 
Council for its mild-mannered response 
to the 3M project, and one of its stri- 
dent letters appears to advocate a con- 
spiracy by publishers to refuse to deal. 
However, the central AGAC Council in 
New York rejected the proposals on the 
advice of its lawyers. 


In sum, CBS has seriously overreacted 
to the role of AGAC and the West Coast 
Committee in the 3M incident. Al- 
though there is testimony which sup- 
ports CBS’ view that the feelings of 
some writers run high when talk of di- 
rect licensing is in the air, the signifi- 
cant facts are that AGAC took no effec- 
tive action against the 3M project and 
refused to adopt the suggestion of the 
West Coast Committee that radical ac- 
tion was appropriate. These facts, to- 
gether with the evidence of AGAC’s de- 
clining influence over the past ten years, 
and the strong desire of writers to gain 
exposure for their work do not support 
any inference that AGAC ~ ould or could 
take effective action against a direct li- 
censing effort by CBS. 


D. The “Music in the Can” Problem 


1. The Significance of “Music in the 

Can” 

Television programs or movies which 
have been filmed or taped are said to be 
“in the can.” Music recorded on the 
soundtrack of such films or tapes is 
called ‘music in the can.” At any given 
time, CBS has a large inventory of pro- 
grams or feature films, much of. which 


it will rerun ruen the network. CBS 
argues that if it cancelled its blar.ket li- 
cense, the proprietors of compositions in 
the can, knowing that the music could 
not practicably be removed from the 
soundtrack, would exact premium prices 
for performance licenses: CBS would be 
forced to pay these premiums or risk in- 
fringement litigation. 


CBS claims that by virtue of their 
leverage, copyright owners of music in 
the can could easily thwari any direct li- 
censing attempt; and this fact accounts 
for the “business judgment of the 
{CBS] management that an attempted 
by-pass of ASCAP is not a realistic al- 
ternative. . «E (CBS Proposed 
Findings at 60-61). We disagree with 
CBS’ analysis. Putting aside the fact, 
noted earlier, that CBS does not appear 
to have considered the feasibility of di- 
rect licensing prior to this suit, evidence 
of the ease or difficulty with which the 
antitrust laws may be violated cannot be 
equated to proof that the violation will 
occur. 


Indeed, even if CBS had proven that 
some copyright owners would attempt to 
extract a premium price for their music 
in the can, that fact alone would not, ab- 
sent proof of parallel conduct, tend to 
establish that defendants have violated 
the antitrust laws. At any point in the 
normal course of its business, CBS has a 
sizeable inventory whose make-up is con- 
tinuously shifting from one season to 
the next as old programs and films are 
“retired” and new ones replace them. 
CBS obviously knew, when it accumulat- 
ed its current inventory’? that some 
form of performance license would ulti- 
mately be necessary for the second runs 
of the programs and films within it. 
These circumstances, however, do not re- 
sult from the fact that CBS has continu- 
ously taken a blanket license, by “com- 
pulsion” or otherwise. To the contrary, 
they flow from the networks’ practice of 
rerunning films and programs. Regard- 
less what system of licensing CBS uses, 


19. We note in passing that CBS acquired most of its in the can inventory after the commence- 


ment of this action (AX 326). 
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its inventory would be vulnerable to 
“hold-ups” every time CBS puts music 
in the can without obtaining perform- 
ance rights for future runs of the pro- 
gram in question. The fact that CBS 
has failed to secure such rights for re- 
runs of the present inventory is hardly 
the defendants’ .ault. No defendant has 
ever refused CBS a license for any mu- 
sic in the can or out, if for no other rea- 
son than that CBS has never asked. 


In sum, any changeover to direct li- 
censing, even in a world of complaisant 
composers and publishers equipped with 
sturdy “machinery” may subject the 
CBS inventory to hold-ups by the greedy 
ones among them. However, simple 
greed, independently expressed, does not 
constitute a restraint of trade. 


In any event, CBS has not proven that 
its fears of a “hold-up” by copyright 
proprietors are justified. CBS’ princi- 
pal witnesses in support of its “in the 
can” theory were its Vice President in 
charge of business affairs and planning, 
Donald Sipes, and its economist, Frank- 
lin Fisher. Neither of them has ever 
met a copyright proprietor, nor is either 
more than gurarik acquainted with the 
music licensing field. As was true of 
their testimony on “disinclination,” the 
basis for their conclusion that copyright 
owners would “hold-up” CBS for rights 
to music in the can was that it would be 
economically rational for Em to do so 
(see, e. g., Tr. 1686-87). Even taken 
alone this is not persuasive evidence, 
and it is clearly outweighed by the more 
concrete proof offered by defendants. 
For example, Albert Berman of the Har- 
ry Fox Agency testified that television 
producers often prepare programs with- 
out synchronization licenses and negoti- 
ate such licenses after the programs are 
in the can without being “held JI 


“A . . . There is a certain confi- 
dence on the part of producers 
that they will not be held up by 
publishers when they want to use 
a song after the fact. 
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Q Do you have any opinion as to 
what the basis is for that confi- 
dence? 

A The basis is that the users and 
providers of music have to live 
together. Nobody wants to lock 
himself up in a closet «znd not 
have them used. The producers 
are aware of that. It is a com- 
mon interest that would prompt 
this type of action.” (Tr. 98la- 
82) 

Moreover, although we need not reiter- 
ate at length the basis of our earlier 
conclusion that no copyright proprietors 
would wish to fall into CBS’ disfavor, 
the publishers who testified as to the 
“in the can” problem confirmed that 
view. Their statements on the point 
were highly persuasive. For example, 
Salvatore Chiantia of MCA Music, Inc. 
testified as follows: 


“A . . . I relieve the question 
here is whether a music publish- 
er would take advantage-—let us 
discard the term holding up— 
whether a music publisher would 
take advantage of a situation in 
which something has already 
been recorded and a license is 
subsequently sought. 


There have been any number of 
occasions when that has arisen in 
the licensing of mechanical re- 
production and in the licensing 
of motion pictures, theatri-al mo- 
tion pictures. 


Very often, a theatrical motion 
picture will be made and the 
song recorded and the synchroni- 
zation license is subsequently 
sought. In those cases, speaking 
for MCA, we have never held up 
anybody. We have never been 
unreasonable. We have licensed. 


In the cases of mechanical re- 
productions, there are cases in 
which recording companies ac- 
tually record a song before ever 
asking for a license. In those 
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cases we would certainly hold 
them up if we wanted to, but we 
don’t because it would be bad 
business practice. 


There are some people in our 
business who make a habit of 
being unreasonable. There are a 
number of people. You men- 
tioned Happy Birthday before. 
There is another very famous 
person with whom I have done a 
great deal of business, who lives 
in Paris, who makes my life mis 
erable because she refuses to al- 
low me to license under certain 
circumstances. 


Well, those people are generally 
identified and people watch for 
them. Certainly in my business 
of being a music publisher I 
don’t know of any company that 
has ever had to say, ‘Watch out 
for Chiantia or MCA; they’ll get 
you.’ 

We know that we are in this 
business and we intend to stay in 
this business and the way we 
stay in the business is by estab- 
lishing some kind of a rapport 
and good will with our users and 
customers. 


* * * * 7 


We want the door to remain open 
for us and if you start holding up 
record companies or the people with 
whom vou do business, you are in 
real trouble.” (Tr. 2895-98) 


Even assuming, contrary to the evi- 
dence, that some publishers would be 
drunk with power at having CBS on the 
spot, CBS has overstated the dimensions 
of the problem. Most of its inventory is 
comprised of theatrical motion pictures 
(i. e., movies), most of whose music is 
theme and background music controlled 
by the film producer's affiliated publish- 
ing company (PX 994, AX 287, BX 
167). The “problem” of licensing this 
music is similar to the problem of licens- 
ing the “inside” theme and background 
music for CBS’ regular television pro- 

400 F.Supp. —49¥a 


gramming: it can be obtained from the 
producer itself. Of course, the producer 
could hold out for a large premium, but 
only on pain of losing large sales of his 
principal product, movies, to one of only 
three potential network buyers. It does 
not need to be repeated that the price of 
music performance rights is a tiny frac- 
tion of the price of a program or film. 


Most of the remainder of CBS’ in the 
can invertery is regular programming 
which is oten rerun in the course of a 
season. AS discussed earlier, most of 
CBS’ serials use only theme and back- 
ground music owned by an inside pub- 
lisher. The factors just described as to 
movies in the can apply equally to other 
programs in the can. 


Unfortunately, CBS has not offered 
evidence regardi he average life span 
of a given inventory of programs and 
films (or of categories of such pro- 
grams and films), or the portion of the 
inventory which it actually intends to 
rerun. The absence of such evidence 
renders the “in the oni argument even 
less acceptable. For example, it may be 
that some television serials have a basic 
life of one year; if so, that portion of 
the inventory would be “consumed” dur- 
ing the inevitable interval between CBS’ 
notice of termination of its blanket li- 
cense and the date on which it actually 
commenced direct licensing for all its 
needs. For these programs, as well as 
the programs or films which CBS does 
not intend to rerun, there would be no 
“in the can” problem because there 
would be no need for performance li- 
censes. 


2. ‘Commercials “in the Can” 


CBS also claims that television com- 
mercials containing copyrighted music 
present a similar “in the can” problem. 
Advertising agencies do not ordinarily 
purchase performance licenses for the 
music they use. Instead they get a free 
ride on the networks’ blanket licenses. 
Accordingly, CBS argues that if it can- 
celled its blanket license, a number of 
commercials “in the can” could not be 
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used unless either the advertising agen- 
cy or CBS paid the premium license fee 
which CBS feels sure would be exacted. 
The claim is without merit. Only a 
fraction of television commercials use 
music at all. (AX 263, AX 264) In 
those wh`ch do, the copyright proprietor 
is normally the advertiser on whose be- 
half the music was made. As Paul 
Marks, ASCAP’s Director of Operations 
testified, “most of the commercials use 
music that is written directly for those 
commercials, [by an ‘inside’ composer] 
and in the overwhelming majority of 
cases, almost all the cases, the writer 
grants all rights to the sponsor or the 
advertising agency and makes no reser- 
vation of any rights to receive ASCAP 
distributions.” (Tr. 2548) Of course, 
the sponsor or the advertising agency is 
the last person who might be expected to 
hold up CBS for licenses to use the mu- 
sic in its commercials. 

A minimal number of commercials use 
previously published music for which 
CBS or the advertising agency would 
have to obtain a performance license 
from an “outside” publisher. For exam- 
ple, of the 1300 commercials created by 
the J. Walter Thompson Advertising 
Agency in 1972, only 21 used copyright- 
ed music (AX 263, AX 264), or less 
than 2%. As to this miniscule percent- 
age, it is worth repeating that few mu- 
sic publishers would hold up CBS or the 
world’s largest advertising agency for a 
premium if they hoped to have their mu- 
sic used in preference to that of another 
publisher. Indeed, because commercials 
have a normal life span of six to eigh- 
teen months (Tr. 1873) CBS might well 
avoid any problem otherwise posed by 
“commercials” in the can simply by giv- 
ing reasonable notice of the cancellation 
of its blanket license: most of the com- 
mercials in question would have run 
their short life before CBS commenced a 
direct licensing system. 


X. 


A Word About Per-Program “Licenses 


As outlined earlier, CBS concedes that 
it could license the music for most of its 


entertainment programs without diffi- 
culty by requiring the program packager 
to deliver performance rights together 
with the rest of the package. A sub- 
stantial portion of CBS’ other program- 
ming, such as news and public affairs 


programs, makes little or no use of pre- . 


viously published music. As to these 
two large categories, therefore, CBS 
could license the music used on an oth- 
er-than-blanket basis. The programs 
which make by far the heaviest use of 
“outside” published music are weekly va- 
riety shows and variety specials, late- 
night talk shows, and the “Captain Kan- 
garoo Show,” which in the aggregate 
comprise a very small portion of CBS’ 
program schedule. Assuming, contrary 
to the evidence, that the changeover to 
direct licensing would necessarily meet 
with mechanical problems until the “ma- 
chinery” was properly oiled and adjust- 
ed, such problems would be acute only in 
relation to the few shows, such as vari- 
ety shows, which regularly use music of 
outside publishers and are produced on 
short production schedules. For such 
shows, where speed. and efficiency in 
clearing performance rights may be at a 
premium, a per-program license, which 
the conseni decrees require ASCAP and 
BMI to offer, could be a logical alterna- 


_ tive. Such a license gives the user un- 


limited access to the entire repertory, 
but requires him to pay only with re- 
spect to programs which actually use 
ASCAP (or BMI) music. 


Although CBS has never sought to ne- 
gotiate with ASCAP or BMI for a per- 
program license, it argues that such a li- 
cense is not a feasible alternative. The 
argument is based on the assumption 
that the provisions of the per-program 
license negotiated between ASCAP and 
an All Industry Committee of owners of 
local television stations would be import- 
ed wholesale into any per-program li- 
cense for network television use. (CBS 


Proposed Findings at 108-09) The lo- 


cal television license form provides that 
the station can avoid paying a per-pro- 
gram license fee for certain uses (e. g., 
motion pictures) only by obtaining di- 
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rect licenses for all of the music con- 
tained in the program and by giving 
ASCAP seven days’ notice of the direct 
license. CBS claims that such a license 
would not meet its needs because of the 
possibility that for a given variety pro- 
gram it might be successful in obtaining 
direct licenses for, say, only 90% of the 
music it needs, but would still need to 
purchase a per-program license at the 
full rate to cover the remaining 10%. 


The argument overlooks several criti- 
cal facts. CBS is of course not bound to 
agree to the terms of the local station 
per-program license, nor may ASCAP or 
BMI insist on any particular terms. To 
the contrary, they are required by the 
respective consent decrees to offer per- 
program licenses on terms which are 
justified by applicable business factors*® 
and which give the user a genuine 
choice between it and other forms of li- 
cense, such as the ‘blanket license. Be- 
cause CBS has never sought to negotiate 
a per-program license. there is no way 
to know what its terms might be. For 
example, there is no legal obstacle and 
no evidence of an unmanageable factual 
obstacle which would prevent it from 
bargaining for a license which gave it 
“credit” (*. e., a reduced rate) where it 
had obtained direct licenses for part of 
the music to be performed on the pro- 
gram in question. Indeed, because the 
decrees enjoin ASCAP and BMI from 
interfering with the direct licensing of 
compositions,.*! on the face of it, it 
would appear that CBS could argue in 
consent decree proceedings, if necessary, 
that ASCAP and BMI are required to 
offer a per-progiam license whose price 
is reduced to reflect the number of di- 


` rect licenses obtained for the program. 


In view of these facts CBS’ claim that 
the per-program license is not suitable 
for its needs is, at best, premature. In- 
deed, because CBS makes heavy use of 
“outside” music on very few programs, 
there appears to be no reason. why. CBS 
could not feasibly turn to d combination 
of direct licenses, for shows using inside 


20. See notes 3 and 5, supra. 


music or outside music of the one or two 
publishers; and per-nrogram licenses, 
for those programs hich it makes 
heavy use of outside sit. 


XI. 
Summary of Findings 


[12-14] On review of the record, we 
conclude that CBS has not met its bur- 
den of proving that defendants illegally 
restrain trade in the market for per- 
formance rights for network television 
use, and compel it to take a blanket li- 
cense as alleged in the complaint. CBS 
has failed to prove that there are signif- 
icant mechanical obstacles to direct li- 
censing. Nor has it established by cred- 
ible evidence that copyright owners 
would refuse to deal directly with CBS 
if it called upon them to do so. To the 
contrary, there is impressive proof that 
copyright proprietors would wait at 
CBS’ door if it announced plans to drop 
its blanket license. 

Even assuming, contrary to the evi- 
dence, that many publishers and writers 
would initially adopt a wait-and-see atti- 
tude under a direct licensing system, it 
is clear on this record that any resist- 
ance they might manifest would quickly 
dissolve, and that CBS could easily fill 
its music needs in the meantime. The 
music industry is highly fragmented. 
There are over 3,500 publishers and 
many thousands of composers who are 
eever for exposure of their music, and 
well aware that their compositions are, 
with rare exceptions, highly inter- 

angeable with others. In such circum- 
stances, for direct licensing to fail CBS 
would have to be met with extraordinar- 
ily coherent resistance by publishers and 
composers. There is no basis in the rec- 
ord for the inference that such a coher- 
ent response is likely to occur. 

We are left with the strong impres- 
sion that CBS has exaggerated the risks 
involved in dropping its blanket license 
and sought a legal solution to what is 
essentially a business problem. The 


2I. See note 4, supra; CX 3. 
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risks which CBS claims are posed by di- 
rect licensing realistically exist only if 
CBS ignores its own axioms about “rea- 
sonably prudent” network managers (e: 
8g.. CBS Post-Trial Brief at 33, 36) and 
abruptly cancels its blanket license. 
There is little question that if CBS took 
such a course, its licensing efforts would 
produce temporary confusion and dis- 
array. However, the taking of such a 
voluntary “risk” cannot itself act as a 
predicate for defenaants’ antitrust lia- 
bility. Conversely, and more signifi- 
cant, CBS has considerable control over 
the degree of risk which a direct licens- 
ing attempt woul. involve. Assuming a 
reasonable period of preparation prior to 
the commencement of full-scale direct li- 
censing, there are a number of steps 
CBS could take to assure the success of 
its efforts, particularly given its lever- 
age with program packagers and, by ex- 
tensions, with their publishing subsidi- 
aries. For example, prior to cancella- 
tion of its blanket license, CBS might 
negotiate with the producers of its pro- 
grams and films using “inside” music to 
secure favorable prices for licenses for 
music “in the can,” and for music ron- 
tained in new programs to be shown in 
the upcoming season; it could build up 
a large reservoir of music by requiring 
program packagers affi'iated with major 
publishers to make their catalogs availa- 
ble for direct licensing in accordance 
with a fee schedule; it could negotiate 
with independent publishers for either 
“mini-blanket” licenses covering their 
catalogs or direct licenses using a fee 
schedule; it could send notices to all 
publishers of its intention to seek direct 
licenses for compositions in their cata- 
logs; it could negotiate a per-program 
license with ASCAP and BMI whose fee 
would reflect the amount of music ac- 
tually performed and failing that, it 
could bring proceedings under the con- 
sent decree. 


[15] There is an astonishing lack of 
evidence that CBS considered such possi- 
bilities, or even the feasibility of direct 
licensing as a general proposition before 
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commencing suit. The fact that it did 
not do so does not in itself defeat its 
claims, but it has rendered the nature of 
its proof at trial largely speculative. 
CBS' evidence was for the most part ad- 
dressed to such abstract issues as “‘disin- 
clination,” and brought out through the 
generous use of hypothetical questions. 
However, it is proof of the threat of ac- 
tual anticompetitive conduct, not possi- 
ble “disinclination” which violates the 
antitrust laws. CBS might have ob- 
tained such proof by attempting to nego- 
tiate direct licenses. The proof which it 
chose to offer instead, as to the alleged 
fear or disinclination of copyright pro- 
prietors to engage in direct dealing, is 
not sufficient to establish an illegal re- 
straint of trade. Such evidence does not 
prove that CBS needs, as it claims, the 
“signal” of a judgment in this suit to 
bring about a direct licensing system; 
it indicates rather that CBS has the 
power to give a clearly audible signal it- 
self. 


XII 


Conclusions of Law 
As stated early in this opinion, the 
pre-trial order specified the following is- 
sues: 

“(i) Whether defendants’ conduct con- 
stitutes an_actionable restraint 
of trade and compels the plain- 
tiff as alleged in the complaint; 

(ii) Whether, if such beree or 
compulsion exists, 
able and justified or pean it 
may be achieved by less anti- 
competitive means.” 

The conclusion which inescapably fol- 
lows from the evidence outlined in the 
bedy of the opinion is that CBS has 
failed to establish that defendants’ con- 
duct constitutes an actionable restraint 
and compels CBS to take a blanket li- 
cense. The complaint alleges that de- 
fendants’ acts and practices in licensing 
performance rights for network use cor.- 
stitute several distinct violations of the 
antitrust laws. Because CBS has failed 
to prove the factual predicate of its 
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claims—the non-availability of alterna- 
tives to the blanket license—the com- 
plaint must be dismissed. We detail our 
conclusions of law below. 


{16} 1. The claim that members and 
affiliates of ASCAP and BMI pave jile» 
lly combined to eliminate price com 
ZE among themselves must be +. 
—> Misser Becitse CBS has failed to prove 


that copyright proprietors would not 
compete with one another on a price ba- 


them. 


L17] 2. The claim that members and 
affiliates of ASCAP and BMI have com- 
bined to fix the price at which CBS 
must license performance rights by li- 
censing those rights only in a package 
must be dismissed because CBS has 
failed to prove e either that it purchased 
blanket licenses “under compulsion or 
that the e price it paid was í fixed. To the 
contrar 


22. We note, moreover, that contrary to CBS' 
claim that the blanket license fee is uarelat- 
ed to the extent of the networks’ use of 
music, the only evidence on the point indi- 
cates that the extent of CBS’ music usage 
has always been a significant factor in nego- 
tiations for the fee paid on renewals of 
CBS’ blanket license. (Tr. 3611, 3870-72). 


23. In its post-trial reply brief CBS raises a 
new and somewhat puzzling variation of its 
claim that ASCAP and BMI are guilty of 
imposing unlawful Geine, CBS points out 
that ASCAP and BMI offer their members 
the services. of monitoring and policing music 
uses and collection and distribution of Toyal- 
ties, and claims that neither organization of- 
fers such services to any user of music, such 
as CBS, “unless the user accepts a blanket 
license; and offers none to any member un- 
less that member sells through the blaaket 
license” (CBS Reply Brief at 14, emphasis 
in original). The claim is without merit. 
As to the first branch of the argument— 
that ASCAP and BMI condition the sale of 
their “auxiliary” services to CBS on its pur- 
chase of a blanket license, CBS cannot have 
been the victim of a tie-in because it has 
never purchased such services; only GE: 
bers and affiliates of ASCAP and BMI have 
done so. If CBS’ claim is construed more 
charitably to be that ASCAP and BMI would 
refuse to sell such services to CBS (which 
CBS could use to induce copyright proprie- 


CBS has always negotiated the price for 
its licenses wiih ASCAP and BMI.** 
Moreover, CBS has not established that 
the individual defendants are unwilling 
to sell performance rights on a direct li- 
censing basis at a negotiated price for 
each license. 


[18] 3. The claim that ASCAP and 
BMI have conditioned the licensing to 
CBS of music that it wishes to use 
upon the licensing of music it does not 
wish to use must be dismissed because 
CBS has failed to establish (a) that 
there were two separate and distinct 
“products” (i. e., groups of compositions, 
of which CBS wanted to purchase only 
one); (b) that CBS negotiated with 
ASCAP or BMI to license only the 
“wanted” compositions; and (c) that 
ASCAP and BMI refused to negotiate 
on that basis and had to coerce CBS to 
license the “unwanted” compositions as 
a condition of licensing the “wanted” 
compositions.*3 


tors to engage in direct dealing) unless CBS 
also purchased a blanket license, the claim 
still fails as a matter of law: CBS has nev- 
er sought to purchase “only” services, and 
there is no evidence that if it did so ASCAP 
and BMI would condition their sale on the 
purchase of a license CBS does not want. 


The claim that ASCAP and BMI condition 
the sale to their members and affiliates of 
their services as licensing agents on their 
“purchase” (through administrative charges 
against royalty distributions) of auxiliary 
services such as monitoring is also without 
merit. CBS has no standing to assert such 
a claim because the member or «affiliate, 
rather than CBS, is the alleged victim of the 
tie. Putting aside the conceptual difficulties 
presented by CBS’ position, there is no evi- 
dence that ASCAP and BMI have refused or 
would refuse to monitor uses and collect 
royalties on behalf of members and affiliates 
who engaged in direct negotictions and 
wished to have the convenience which a cen- 
tral agency offers. To the contrary, there 
is every reason to believe that ASCAP and 
BMI would want to preserve this branch of 
their business even if they were forced to 
forego the issuance of blanket licenses. In 
addition, there is no evidence that if neces- 
sary copyright proprietors would not readily 
forego such services to have their composi- 
tions performed on CBS. Copyright propri- 
etors certainly do not indispensably need AS- 
CAP or BMI to perform the function of col- 
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[19] 4. The claim that ASCAP 
members and BMI affiliates are guilty 
of a group boycott by forming the AS- 
CAP and BMI music pools and authoriz- 
ing their licensing agents to license only 
cn terms that foreclose CBS from deal- 
ing directly with copyright owners must 
be dismissed because CBS has failed to 
prove that the licensing authority of 
ASCAP and BMI is limited to such 
terms, is exclusive in fact or that copy- 
right owners have refused or would 
refuse to deal with CBS directly on an 
individual basis. 


[20] 5. The claim that ASCAP 
members and BMI affiliates are guilty 
of copyright misuse must be dismissed 
because CBS has failed to establish that 
the members or affiliates of ASCAP or 
BMI have refused or would refuse j 

i irect-ti- 
ceasing basis, or otherwise used their 
collective leverage to compel CBS to li- 
cense rights to music which it did not 
wish to license. 


cense their cOmpositio a 


[21,22] 6. The claim that defend- 
ants are guilty of monopolization, both 
attempted and achieved, must be dis- 
. missed. The offense of monopolization 
consists of two elements: possession of 
monopoly power in the relevant market 
and willful acquisition or maintenance 
of that power as distinct from growth as 
a consequence of a superior product or 
historical accident. United States v. 
Grinnell Corp., 384 U.S. 563, 570-71, 86 
S.Ct. 1698, 16 L.Ed.2d 778 (1966). At- 
tempted monopolization is established by 
a showing of specific intent to monopo- 
lize with a “dangerous probability” of 
succeeding. Lorain Journal Co. v. Unit- 
ed States, 342 U.S. 143, 153, 72 S.Ct. 
181, 96 L.Ed. 162 (1951); Swift & Co. 
v. United States, 196 U.S. 375, 396, 25 


lecting their royalties; the producer using 
the music would simply remit payment to 
the proprietor, or to Harry Fox or a similar 
organization. Nor does it appear that how- 
ever convenient the present arrangement 
may be, the producer is indispensably de- 


S.Ct. 276, 49 L.Ed. 518 (1905). 
has failed to prove these elements. 


CBS 


[23] To begin with, we disagree 
with CBS’ argument that the relevant 
market is the market for BMI and AS- 
CAP blanket licenses. The proposition 
is based on a factual premise which is 
rebutted by the evidence: that blanket 
licenses are the sole method for securing 
performance rights. Manifestly, AS- 
CAP and BMI are not the sole source of 
the performance rights CBS needs; 
they are merely the sole source of the 
blanket licenses which CBS does not 
want. A market whose only product 
CBS does not want to purchase cannot 
by definition, be a relevant market, and 
the monopolization of a market in which 
CBS does not want to buy (and in 
which, of course, it need not buy) can- 
not injure it. 


(24] The relevant market is the 
market for performance rights to com- 
positions suitable for television network 
use. The classic test for determining 
the relevant market in suits brought un- 
der § 2 of the Sherman Act is whether 
products are “reasonably interchangea- 
ble by consumers for the same pur- 
poses.” United States v. &. I. auront de 
Nemours & Co., 351 U.S. 377, 395, 76 S. 
Ct. 994, 1007, 100 L.Ed. 1264 (1956). 
Products are said to be interc!...ugeable 
when they can be used for the same pur- 
pose, and when a purchaser is willing to 
substitute one for the other. United 
States v. Chas. Pfizer & Co., 246 F. 
Supp. 464, 468 (E.D.N.Y.1965, Mishler, 
J.). It is evident (indeed it is CBS’ 
premise in this suit) that a bundle of di- 
rect licenses for network performances, 
acquired on an individual transaction 
basis, is interchangeable with a blanket 
license permitting the use of exactly the 


pendent on ASCAP and BMI to monitor 
possible infringements by a large television 
network which performs music before mil- 
lions of viewers; certainly CBS cannot be 
expected to argue the contrary. 
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sane music. Moreover, because the evi- 
dence establishes that musical composi- 
tions are fungible, a virtually unlimited 
number of combinations of compositions 
(i. e., bundles of licenses negotiated on a 
direct basis) sufficient for CBS’ music 
needs would be readily interchangeable 
with a blanket license. Accordingly, the 
relevant market includes all sellers of 
performance licenses for network use, 
including ASCAP and BMI, as sellers of 
blanket licenses, and individual copy- 
right proprietors, as sellers of “direct” 
licenses 


[25] CBS has not proven that AS- 
CAP or BMI possesses, or has attempted 
to achieve monopoly power in the market 
for performance rights for network use. 
In United States v. Grinnell Corp., su- 
pra, 384 U.S. at 571, 86 S.Ct. at 1704, 
and United States v. E. I. duPont de 
Nemours & Co., supra, 351 U.S. at 391, 
76 S.Ct. at 1005, the court defined “mo- 
nopoly power” as the “power to control 
prices or exclude competition.” CBS 
has not established that ASCAP and 
BMI have power to control the prices in 
the market for performance licenses. 
We have found that copyright proprie- 
tors would deal readily on a price basis; 
certainly the record does not establish 
that ASCAP and BMI could effectively 
control the prices at which such transac- 
tions take place. Indeed, as noted ear- 
lier, the power of ASCAP and BMI to 
control the price even of their own blan- 
ket or per-program licenses is sharply 
curtailed under the decrees. 

Nor does ASCAP or BMI have the 
power to exclude competition: there is a 
high degree of interchangeability among 
compositions, and performance rights to 
any given type of composition are avail- 
able from a number of sources if CBS 
chooses to tap them. In addition to the 


choice of a blanket license or a per-pro- 
gram license from ASCAP or BMI for 
any given type or group of compositions, 
any composition (or combination of com- 
positions) or its practical equivalent 
could be licensed from several individual 
copyright proprietors. 

Finally, there is no substantial evi- 
dence that ASCAP and BMI have at- 
tempted to monopolize the market for 
performance rights for network use. 
Although at present they are the sole 
suppliers of CBS’ music needs, such a 
state of affairs has resulted not from 
any violation of the antitrust laws but 
because CBS has, since the advent of 
television, found it convenient to secure 
a blanket license which, by definition, 
can be practicably obtained only through 
a collective licensing agent. The fact 
that CBS now wishes to change its long 
standing business practices does not, 
without more, convert defendants into 
monopolists. 


CBS has failed to prove that any ac- 
tivities of ASCAP and BMI and their 
members and affiliates threaten it “with 
loss or damage by reason of any viola- 
tion of the antitrust laws” within the 
meaning of § 16 of the Clayton Act. 
Even assuming, contrary to the evi- 
dence, that CBS has esiablished the pos- 
sibility of an impending violation on the 
part of some individual defendants, it 
has not established the threat of loss or 
damage sufficiently to warrant the 
grant of an injunction against the issu- 
ance of blanket licenses to any television 
network, or establishing its proposed 
“per-use” system. 


The foregoing constitutes our findings 
of fact and conclusions of law. The 
complaint is dismissed. 


It is so ordered. 
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STATEMENT OF ISSUES PRESEN ID 


1. Is it unlawful price-fixing under Section 1 of the 
Sherman Act for an industry-wide group of otherwise 
competing selliers to agree to have a common-sales-agency 
market their products at prices fixed by the agency? 

The district court answered that question in the negative 
on the ground that the combination does not “compel” 
buyers to accept the common-sales agency's fixed price 
because 


(a) a decree (entered 35 years ago) made the com- 
mon-sales agency's right to $ > product non-exclu- 
sive, and a further decree ered 26 years ago) 
enjoined the agency from interfering with sales, if any, 
made by seller-members of the combination directly to 
buyers; 


(b) although, during the last 35 years. no member 
has in fact soid directly to any buyer (in the relevant 
market), it is physically possible for buyers to overcome 
the barriers to direct dealing; and 


(c) it has not been shown that members would boy- 
cott buyers who stopped dealing with the common-sales 
agency. 


2. If the combination described in the first stated issue 
is not unlawful unless the combination “compels” buyers’ 
acceptance of the fixed price, is the requisite “compulsion” 
established by the fact that any attempt by a buyer to sur- 
mount the barriers to direct dealing is a course of conduct 
that threatens the buyer with appreciable competitive dis- 
advantage and loss? ` 

The district court did not expressly answer that ques- 
tion. While a number of the findings of fact made by tic 
court presuppose the existence of such disadvantage and 
loss, in the court’s view the combination could not be held 
to be fixing prices so long as direct dealing was a “viable” 
possibility. 


x 


3. "i “compulsion” is an element of price-fixing (as 
hele by che district court), and if it involves more than the 
threat of competitive disadvantage and loss to a buyer who 
atterap's to surmount the barriers to direct dealing (as the 
district court also held), was ‘t clearly erroneous for the 
district court to find that the combination does not “compei” 
buyers to accept the agency’s fixed price, particularly in the 
light of admissions by the members of the combination that 
it would be wholly impractical for the buyer to surmount 
such barriers ? 

The district court made the finding referred to, but 
failed to consider the admissions which refute it. 


4. On the facts set forth above, is the combination 
guilty of monopolization under Section 2 of the Sherman 
Act, whese (a) the members of the combination are copy- 
right proprietors, (b) the “product” marketed by that com- 
mon-sales agency to television networks (the buyers) is a 
blanket license to the entire pool of its members’ copy- 
righted musical compositions under which the network pays 
a fixed doilar fee or percentage of its income, (c) any single 
television network would suffer severe injury if it could not 
use such music, and (d) the barriers to direct licensing 
have been sufficient for 35 vears to preclude any network 


from attempting to fill its music requirements by that 
means? 


The district court answered that question in the negative. 


5. Are the members of such a combination misusing 
the copyrights in that pool? 
The district court answered that question in the negative. 
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decree itself a price fixing instrumentality? 
And when you talk about the ASCAP fixing prices, 
aren't you making virtually of the Court the -- 

MR. HRUSKA: Sure. Exactly. 

JUDGE MOORE: -- the bad actor in this 
whole situation? 

MR. HRUSKA: Not a bad actor, because, 
your Honor, this gets back to the market functioning pur- 
pose. If it were true that ASCAP were essential 
for market functioning purposes -- this is the semantic 
point I referred to before -- that I think is better 
analyzed as an exception to the per se rule. It has 
never come up in a price fixing case. It has come up 
in Associated Press, it's come up in St. Louis 
Terminal, not in a price fixing context. 

However, I think there is a good argument 
that it applies to price fixing, but I think it is an 
exception. I don't think it brings in any full blown 
rule of reason. 


JUDGE MOORE: As I gather from Judge 


Gurfein's question the very factors which brought 


ASCAP into being in 1914, with all the developments of 
radio, television, and things that were then unknown, 


a fortiori increased the need of a market functioning 
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avoid that trouble? 


3 MR. IRUSKA: No, they monitor every 

4 program. They take a census survey of all the CBS 

9 programs. 
\ 6 JUDGE GURFEIN: What is there to monitor 

7 if you have a right to all their music? 

8 MR. “RUSKA: They monitor so they can make 
9 distributions to their members. 

10 JUDGE GURFEIN: So that you say that same 
11 monitoring system would apply in any event? 

12 MR. HRUSKA: Yes. Whether ASCAP does it, 
13 or the publishers do it and call it something else, 
l4 is not of any moment. 

15 JUDGE GURFEIN: I think we have heard 

146 everybody. Is there anything more you want to say? 
17 MR. HRUSKA: I would like to make one final 
18 point, your Honor, and it will be short. 


19 We had a lot of discussion today about 


2 details of relief. I understand how that gets involved 
21 into the discussion, but I want to say on this that 

22 of course Judge Lasker did not decide the case on the 
23 ground that no relief could be granted with possible 

OA efficaciousness to all. Judge Lasker held there was 


no price fixing, and that is the point we have briefed. 
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